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APPEARANCES:

Stephen C. Enbry, Esq.
For the d ai mant

Colette S. Giffin, Esq.
For the Enpl oyer/Self Insurer

Merle D. Hyman, Esq.
Senior Trial Attorney
For the Director

BEFORE: DAVID W. DI NARDI
Adm ni strative Law Judge

DECISION AND ORDER - AWARDING BENEFITS

This is a claimfor worker's conpensation benefits under the
Longshore and Harbor Wbrkers' Conpensation Act, as anended (33
US C 8901, et seq), herein referred to as the "Act." The
hearing was held on June 29, 2000 in New London, Connecticut, at



which time all parties were given the opportunity to present

evidence and oral arguments. The following references will be

used: TR for the official hearing transcript, ALJ EX for an

exhibit offered by this Administrative Law Judge, CX for a

Claimant’s exhibit, DX for a Director’s exhibit and EX for an
Enpl oyer's exhibit. This decision is being rendered after having
given full consideration to the entire record.

Post-hearing evidence has been admitted as
Exhibit No . Item Filing Date
EX 14A Attorney Giffin's letter 07/ 26/ 00
advi sing that the Enployer

will not be taking the
deposition of Dr. Penbrook

EX 14 Attorney Giffin's letter 07/ 27/ 00
filing the
EX 15 July 19, 2000 Suppl enent al 07/ 27/ 00

Report of Dr. Cee

CX 14 Attorney Enbry’'s letter 07/ 28/ 00
advi sing that C ai mant has
no objections to EX 15

EX 15A Attorney Giffin's letter 08/ 14/ 00
suggesting a briefing
schedul e

CX 15 Attorney Enbry' s letter 09/ 05/ 00
filing the

CX 16 August 4, 2000 report of 09/ 05/ 00
Dr. Penbr ook

EX 16 Attorney Giffin's letter 09/ 18/ 00
objecting to CX 16 as
late-fil ed

CX 17 Attorney Enbry’s response 09/ 25/ 00
to EX 16

EX 17 Attorney Giffin's letter 09/ 27/ 00

requesti ng an extension of
time for the parties to file



their post-hearing briefs?

CX 18 Attorney Enbry’s response 10/ 02/ 00
CX 19 G ai mant’ s Motion For Permission 10/ 18/ 00
To File Exhibit Out Of Time
Ex 18 Enpl oyer’ s objection thereto 11/ 03/ 00
CX 20 Clai mant’s response? 11/ 13/ 00
CX 21 Attorney Enbry’'s letter 11/ 27/ 00
confirmng the briefing
schedul e
EX 19 Enpl oyer’ s brief 12/ 04/ 00
CX 22 Caimant’ s brief 12/ 14/ 00
CX 20 Attorney Giffin's letter 12/ 14/ 00

requesti ng anot her copy of
ALJ EX 11 (the copy was sent
to counsel)

The record was closed on Decenber 14, 2000 as no further
docunents were fil ed.
Stipulations and Issues
The parties stipulate, and | find
1. The Act applies to this proceeding.

2. Decedent and the Enployer were in an enpl oyee-enpl oyer
rel ati onship at the relevant tines.

3. On Septenber 24, 1997 Decedent passed away.

'Enpl oyer’ s request was granted.

2Claimant’s nmotion is GRANTED (ALJ EX 11) because Dr
Penbr ook’ s suppl enental report (CX 16) was filed as rebuttal to Dr.
Gee’s supplenmental report (EX 15), also filed post-hearing, to
whi ch C ai mant interposed no objection. (CX 14)
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4. Claimant gave the Employer notice of the alleged injury
and death on or about October 24, 1997.

5. Claimant filed a timely claim for compensation on or
about that date and the Employer filed a timely notice of
controversion at that time.

6.  The parties attended an informal conference on October
20, 1999.

7. The applicable average weekly wage is $400.57, the
National Average Weekly Wage as of the date of death on September
24,1997.

8. The Employer has paid no benefits herein.

9. Barbara Casey (“Caimant” herein) is the Decedent’s
surviving wi dow pursuant to the Act.

10. Funeral expenses exceeded $3, 000. 00.

The unresolved issues in this proceeding are:

1. Whet her Decedent’s pulnonary condition constitutes a
wor k-related injury.

2. If so, whether such injury played a part in his death.

3. Claimant’ s entitlement to an award of Death Benefits and

rei mbursenent of funeral expenses up to the statutory limt of
$3, 000. 00.

Procedural History

John D. Casey (“Decedent” herein), worked for the Electric
Boat Corporation (“Enployer:), amaritime facility adjacent to the
navi gabl e waters of the Thames River where the Enployer builds,
repairs and overhaul s submari nes. Decedent began at the shipyard
in 1961 as a warehouseman and material handler and, in the course
of his maritinme enploynent, he was exposed to a variety of
pul monary irritants, including a significant amount of sandbl asti ng
dust, snoke and debris generated as part of the sandblasting
operations at the shipyard. In 1977 Decedent sustained an injury
to his back in a shipyard accident. He filed a claimfor workers’
conpensati on benefits under the Act and Decedent, havi ng been found
to be permanently and totally disabled as a result of such injury,



was awarded benefits for such disability and he received those

benefits until his death on September 24, 1997. Although Decedent

was declared to be permanently and totally disabled prior to the

effective date of the 1984 Amendments to the Act, Death Benefits

were not continued to the Claimant as there now must be a finding

that the work-related injury played a part in her husband’ s deat h,
a requirenment added by the 1984 Anendnents. Thus, the need for
this proceedi ng becones apparent.

Summary of the Evidence

Ronal d W Pet erson, who worked at the Enpl oyer’s shipyard from
March of 1963 to his retirement in April of 1996, testified that he
held a variety of “managenent jobs” at the shipyard, that he knew
and worked with the Decedent, that Decedent worked for himas “a
war ehouse material handler,” nostly at the Enployer’s so-called
M dway Facility where his duties involved, inter alia, recei ving,
storing and | ayi ng out material that was fabricated i nto conponents
and sections for installation on the boats being repaired, built or
over haul ed at the shipyard. Wen the Mdway Facility was cl osed,
t he Enpl oyer “noved that whole facility to the (main shipyard at)
G oton” and M. Peterson renmained in charge thereof in the North
Yar d. According to M. Peterson, sandblasting of the netal
conponents took part in that facility and Decedent *“absol utely”
woul d be exposed to the silica dust and debris generated by the
sandbl asting operations and he would be performng his duties
within fifty to one hundred feet of such sandbl asting, M. Peterson
remarking that his clothes would be dirty at the end of the work
day. “Black Beauty,” a coarser type of sandblasting grit, was used
in the late 1960s and thereafter as the abrasive material as part
of the sandbl asting operations, ie., “a high powered, forceful,
shot bl ast material that blasts material (including rust) off steel,
particularly paint... prior to welding.” Such bl asting caused
sandbl asti ng dust and debris to float around the anbient air of the
wor k environnent and those in the area would be exposed to and
i nhal ed such pulnonary irritants. Decedent and M. Peterson did
not wear respirators in the performance of their assigned duties.
(TR 40- 46)

According to M. Peterson, the city of New London conpl ai ned
to the Enployer “because of the silica and shotblast that was
drifting across the (Thanmes) River to New London” but he did not
know when this took place, M. Peterson concluding, “And at that
particular time, that's really the start of the nore protective
type environment” at the shipyard. (TR 53-54)

Barbara L. Casey (“Claimant”) testified that her husband



worked at the shipyard as a warehouseman, that he worked in close
proximity to the sandblasters, initially at Wesco in the main yard,

that she often picked up her husband at the shipyard and drove him
home and that her husband never was wearing a protective mask when
she picked him up, notwithstanding any written report to the
contrary. Claimant admitted that her husband carried a diagnosis

of emphysema, that he was taking medication therefor, that his
doctors had advised him to stop smoking cigarettes and drinking,
that he also suffered from diabetes, hypertension, heart disease

and prostate cancer. (TR 57-65)

Prior to the hearing, the parties deposed Barbara Casey
(“daimant” herein), and C aimant, who was born on Septenber 15,
1920 and who married John D. Casey (“Decedent”) on March 8, 1947,
testified that her husband began to work at the shipyard in 1961,
that he | ast worked at the shipyard in Septenber of 1977, that he
wor ked at the shipyard as a warehouseman and that his work exposed
hi mto sandbl asting grit and ot her pul nonary stinuli. Accordingto
G ai mant, her husband did not work after 1977 because “he injured
his back badly” in a shipyard accident and because he “just went
downhi || " after that. During “his last four or five years ... the
doctor found he had enphysema” and “congestive heart failure.”
Decedent’s fam |y doctor was Dr. M Il hofer in Norwi ch and, as the
doctor noved to the Cape, Dr. Hein took over his treatnment. He was
then referred to Dr. Powel |, a pul nonary speci alist, for eval uation
and treatnent of the enphysenma. Dr. Edgar, an orthopedic
physician, treated Decedent’s |unbar problens. Dr. Friedman, a
urol ogi st, also treated Decedent. (ALJ EX 10 at 3-9)

Decedent passed away on Septenber 24, 1997 and at the tinme of
his death he was receiving workers’ conpensation benefits and his
pension from the Enpl oyer. Decedent was taking nedication for
hypertension for several years prior to his death, for which
condition he was being treated by Dr. M|l hofer. Decedent passed
away after sustaining “a nmassive heart attack.” Decedent underwent
hip replacenment and prostate surgery several years before his
death. Decedent |l ed a sedentary life prior to his death because he
“wasn’t able to do nmuch of anything,” Cainmant remarking, “He did
very little of anything in the house any nore” and “(e)verything
(A aimant) had done had to be hired” out to soneone else. d ai mant
had very little know edge of her husband s specific work duties but
she did know that “he was a warehousenman for a while.” (Id. at 9-
15)

The Enployer has offered the June 15, 2000 report and
testinmony of Dr. Bernard L. Gee (TR 69-149) and the doctor, who is
a recogni zed expert in pulnonary, thoracic and cardio-pul nonary
di seases, testified that he revi ewed Decedent’s nedi cal records at



the Enpl oyer’s request by letter dated March 27, 2000 and that his
review of those records Ied himto conclude that Decedent did not
have silicosis. According to the doctor, Decedent “had primary
cardi ac di seases, which caused both synptons and death.” Dr. GCee
revi ewed Decedent’ s chest x-rays of Novenber, 1992, 1994 and March
30, 1995 and these affirnmed his opinion that Decedent “died from
heart failure, diabetes and kidney failure, and al so had coronary
obstructive pul nonary disease,” the doctor remarking “there’s no
reason to believe he had sinple or conplicated silicosis.” (TR 65-
79)

Dr. Gee testified that Decedent’s *“cause of death was
congestive heart failure in the setting of coronary artery di sease
in an elderly person with di abetes and secondary renal failure” and
that he “was al so treated for COPD,” chronic obstructive pul nonary
di sease, a condition “which could include enphysema” as a
conponent. Dr. Cee found no evidence of “silicosis being at |east
majority a nodul ar disease.” Mor eover, Decedent’s fluctuating
changes in his lung function, as observed clinically, were due
primarily to his “left ventricular failure...” in varying degrees
causing breathlessness to severe dyspnea down to even fine
pul monary edema.” Dr. Cee could “find no evidence that this
gentl eman suffered fromsilica, in a disease sense” and the doctor
did not “believe that those exposures (to sandbl asting) taken at
their current value, caused denonstrable silicosis defined as a
nodul ar disease, or in the nore severe so-called progressive
massive fibrosis, which is a nasty disease.” According to the
doctor, “Silicosis itself inthe sinple formis not responsible for
deteriorations in lung function” The Death Certificate “descri bed
(the imredi ate cause of death as) cardiopul nonary arrest due to

left wventricular failure” and Dr. Gee agreed wth that
certification, the doctor remarking that “in August 1997,
(Decedent’s) attendi ng physician states that he has (had) an acute
myocardi al infarction and things go bad fromthen on.” Decedent’s

heart attack was caused by his *“background of coronary artery
di sease,” his diabetes, his renal failure and perhaps even a
condition call ed al cohol cardi onyopathy. Dr. Gee found no evi dence
of any progressive massive fibrosis. (TR 81-89)

Dr. Gee reviewed Dr. Penbrook’ s February 15, 1999 report (CX
1) of his review of Decedent’s nedical records and Dr. Gee agreed
t hat Backus Hospital records substantiated Dr. Penbrook’s’ opinion
that “the term nal event was pul nonary edema and arrhynt hm as” but
he disagreed with the doctor’s opinions that “pulnonary heart
di sease i s characterized by a high incidence of cardi ac arrhythm a”
and that “he has chronic pulnonary silicosis,” although Dr. Cee
testified, “Well, there are certainly sone (arrhythm a), but they
are nowhere near the incidents (sic) you get with myocardi al



infarction and ischemic di sease.” According to Dr. Gee, pul nonary
massi ve fibrosis (PMF) is “usually startlingly obvious on the chest
X-ray” and is “so gross you cannot mss it” and, as a “nasty”
di sease, “it’s fatal, it does cause hypertension, it causes cardi ac
damage, and it’'s about a five, six year survival” rate. (TR 89-92)

According to Dr. Gee, “system c hypertension” is caused by a
nunber of factors and chronic system c hypertension can have an
adverse effect on a person’s heart as “chronic high bl ood pressure
is a lethal disease in which you die either of strokes, bleeds or
left ventricular failure . . . for kidney failure.” As Decedent’s
bl ood pressure readi ngs were not that high, any hypertensi on woul d
only be a mnor contributing factor to Decedent’s death "because
the real problem lies in (his) cardiac changes, mnyocardi al
infarction, the ischemc heart disease, the coronary artery
di sease.” Dr. Cee did not believe that Decedent’s maritine
exposures to silica and dust at the shipyard played any part in his
death. (TR 93-95)

In response to i ntense cross-exam nation (TR 95-137, 145-149),
Dr. Gee agreed that sonme physicians and radiol ogists have read
Decedent’s chest x-rays as showing interstitial disease, a so-
call ed marker of prior exposure to asbestos dust and fibers, that
Decedent’s “physicians were treating hinmi for COPD, that a chronic
increase in interstitial markings of the lung in a non-specific
pattern was seen on Decedent’s March 30, 1995 chest x-ray, that
Decedent “nost unlikely” did not have congestive heart failure when
he was examned by Dr. Penbrook at the Enployer’s request in
connection wth Decedent’s 1977 back injury, that Dr. Penbrook
found restrictive changes on pul nonary tests and that Dr. Penbrook
found the exi stence of sone pul nonary di sease in 1981 but “it woul d
not be of a cardiac nature.” (TR 95-107)

According to Dr. Gee, sinple silicosis is “marked by upper
| obe nodul ar | egions (sic) of varying sizes, in which in additional
(sic) you may or may not have eggshell calcification.” Dr. GCee,
after consi derabl e proddi ng by and verbal jousting with aimnt’s
counsel, finally agreed that an individual who has sinple silicosis
would be at risk of developing cor pulnonale or pul nonary
hypertension “in a small percentage of patients who devel op” PM,
that m xed |ung di sease can result from exposures to free silica
and other less fibrogenic dust at the sanme tine, that the nedical
treatise of Dr. Chung and Dr. Geen, cited by O aimnt’s counsel,
is “certainly authoritative,” that m xed |l ung di sease can result in
a mxed fibrosis in certain industries, such as iron and steel
foundries but not necessarily at a shipyard, although the doctor
admtted that he has not visited the Enpl oyer’s “shi pyard except on
the submarine... and that was underwater” and that he has only a



“limted understandi ng” of shipyard construction. Wen asked as to
whet her or not, in the case of m xed lung disease, it would take a
| onger period of tinme for the fibrosis to develop into regular
opacities, rather than the cl assic nodul ar opacities that one finds
in pure silicosis, Dr. CGee was reluctant to answer that question
until he has seen Decedent’s other chest x-rays which had been in
Dr. Penbrook’s possession but which were on that way to Dr. Cee for
his review (TR 107-117)

Dr. Gee also reluctantly agreed that inhaled silica particles

are “deposited, in anong other places, in the alveoli” and
“eventual I y” engul fed by al veol ar nmacrophages, that “silica in the
appropriate anount over appropriate tine periods wll cause an

i nflammatory and heating reaction to the lungs,” that “(s)one of
the | eaks will be prevented and defensive neasure which, however,
can becone overwhelnmed and develop into an entity called
silicosis,” as well as “progressive massive fibrosis,” that the so-
called latency period (i.e. the interval between first exposure to

silica dust and the manifestation of problens therefron) “depends
on the dose and the nature of the silica,” the doctor agreeing wth

Cl ai mant’ s counsel, “You are right in saying sone chronic disease,
then you' re tal king about ten years or so... fromnost of themif
you have it.” Dr. Gee also agreed that a | atency peri od of sixteen

years or so woul d be reasonable if Decedent had been first exposed
to silica in 1965 and the manifestation of abnormal pul nonary
function tests in 1981, but the doctor would “like to see those
function tests.” Dr. Gee would recommend that a person with COPD
certainly stop snoking but he woul d not answer definitively as to
whet her such person shoul d avoi d sandbl asti ng operations, and such
verbal jousting is again reflected at pages 128-137 of the
transcript. (TR 117-127)

Dr. Gee, in response to redirect, opined that Decedent’s COPD
was not related to Decedent’s shipyard enpl oynent, that “enphysena
is a part” or “conponent of sonme COPD but not in everyone,” that
his COPD is due solely to his cigarette snoking history, that
neither he nor Dr. Carl E. Shore, Chief of the Pul nonary Radi ol ogy
Departnment at Yale-New Haven Hospital, saw any evidence of
silicosis in “probably about half” of Decedent’s chest x-rays, that
silicosis is not “a restrictive lung disease until you' ve got PM
and (Decedent) clearly doesn’'t have that, and he certainly didn't
have that in 1980,” based upon Dr. Penbrook’s 1980 (or 1981)
report, and that Decedent’s death was due to “congestive heart
failure, coronary artery disease in an elderly patient wth
di abet es and secondary renal failure,” as well as the possibility
of a nyocardial disease from alcohol,” and Decedent’s maritine
enpl oynment played no part in his death. (TR 137-144)



Dr. Gee, in response to recross-examination, admitted that

Decedent’s limted cigarette snoking history, as of the tine he saw
Dr. Penbrook in 1981, was not a factor in the pul nonary disease
reported by Dr. Penbrook in 1981 as Decedent “just started snoking
heavily” after he was exam ned by Dr. Penbrook, especially as he
started snoking only four years earlier, the doctor agreeing that
it takes “decades” to devel op enphysema as a result of cigarette
snoki ng. (TR 145-148)

Dr. Cee’s Curriculum Vitae is in evidence as EX 12.
Decedent’ s vol um nous nedi cal records, in evidence as CX 1 - CX 13
and EX 1-EX 13, wll be briefly sunmarized herein to put this
matter in proper perspective for the benefit of the parties and for
review ng authorities.

As noted Dr. Gee has issued his one page report on June 5,
2000 (EX 13):

John D. Casey

| received a box of nedical records on the above gentl| enman who di ed
9/ 24/ 97 aged 77. The cause of death is |isted as cardi opul nonary

arrest due to LV failure. This gentleman has a history of
cigarette and et hanol usage, COPD, diabetes, CAD with epi sodes of
CHF and prostate cancer. In 9/97, at Backus Hospital he was

al ready under treatnment for CHF (Lasix, nitrites, captopril) and an
api cal systolic murnur, chest rales (CHF) and various arrhythm as.
Ej ection fraction was 25% LV was dilated. Chest X-Ray reported as
cardi onegal y and CG-/ COPD. No nodul es are nentioned here. Dr.
Geif diagnosed in 9/8/97 an acute M and worsening renal failure
frompoor perfusion and di abetes. The discharge summary (11/10/97)
confirnms the above including LV failure and heart failure steadily
progressed and |life support was precluded by the famly.

Opi ni on:

1. The illness was clearly cardiac with severe CG-/CAD in a 77-
year-old gentleman. Additionally an al cohol rel at ed
cardi onyopathy is possible. There is little evidence of

pul nonary hypertension though, were it to be present, LV
failure and COPD would provide a full explanation for that
hypert ensi on.

2. There is no CXR (chest x-ray) report indicating features of
silicosis either sinple of conplicated varieties in 3/91/
4/ 93, 4/94 and 3/95. Dr. Penbroke's (sic) letter does not
really indicate reasons to diagnose silicosis. Any
“interstitial” radiol ogic features reflect CHF and not primary
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lung disease.

To conclude , pending availability of Chest X-Rays the cause of
death was CHF/CAD in an elderly person with diabetes and secondary
renal failure. He was treated for COPD and there is no present
evidence of an occupational lung disease and no reason to inculpate

the latter in the terminal illness, according to the doctor.

Dr. Gee issued the following supplemental report on July 19,
2000 (EX 15):

I have reviewed a series of chest x-rays including dates of
6/21/95, 12/31/96, and several sets (PA/LAT, portables) in 1997.
The first dated films (3 PA and one LAT) are the most relevant from
the pulmonary standpoint. These films are of fair to poor quality
(heart muscle and spine bone shadow not being distinguishable.
They show much soft tissue, no plaques and no interstitial nor
nodular disease. The films of 12/31/96 are fair quality but also
show no features of primary pleural or pulmonary disease. All show
aortic calcification and a LLL rib fracture. The 1997 films
reflect a cardiac dysfunction, pulmonary edema, an L. basal small
effusion and fluid in all fissures.

Thus

1. There is no radiological evidence of nodular or opacity
features on these films nor evidence of asbestosis though by
1997 serious cardiac problems are evident.

2. The issues of mixed dust pneumoconiosis and silicosis have
been raised but there is no radiology evidence of either
entity.

3. We note mixed dust pneumoconiosis has radiological features
somewhat similar to silicosis though the opacities are
somewhat smaller and progress (when present) more slowly.
(Seaton.  Occ. Lung Disease, 3 "d Edition, Chapter 12 p249, eds.
Morgan and Seaton).

To conclude :  There is still, in my opinion, no reason to ascribe
any role in the unfortunate demise to work related issues, and no
reason to implicate any work related lung abnormalities in any part

of the illness or death, according to Dr. Gee.

Decedent’ s personnel records reflect that he served honorably
inthe US. Arny fromJanuary 14, 1938 to August 15, 1940 and again
fromAugust 15, 1940 t hrough Septenber 9, 1945 and began wor ki ng at
t he shipyard on Novenmber 8, 1961. (CX 3)
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Initially, 1 note that the Employer had Decedent examined on
May 11, 1981 by Dr. Richard C. Pembrook, a specialist in
cardiovascular disease, in connection with Decedent’ s work-rel at ed
back injury on July 8, 1977, and Dr. Penbrook, by letter of June
12, 1981 to the Enployer (CX 5), concluded as follows:

He does, however, have a chronic |unbo-sacral |iganment strain.
None of M. Casey’s back di seases render himtotally di sabled. M.
Casey would be able to perform as a salesman with little or no
difficulty. He should probably go back into this line of work
since he knows it from previous experience. He would no | onger be
able to work as a warehouseman because of his back disease...

M. Casey does have a significant degree of high frequency hearing
loss. His hearing loss is work related and is secondary to noi se
trauna. He has poorly controlled diabetes nellitus and his
di abetes is not work related. He has both ischem c heart disease
and rheumatic val vul ar heart disease. His heart diseases do not
confer any particular disability at the present since his physical
activity islimted for other reasons. M. Casey has a m | d degree
of chronic restrictive |lung di sease of uncertain etiology. He has
systolic hypertension. He is an intermttent heavy user of
al cohol . M. Casey is nore disabled from these nmultiple
disabilities than he would be from his back injury alone. Thank
you for permtting us to see this challenging man, according to Dr.
Penbr ook.

A formal hearing was held on April 13, 1981 in connection wth
that 1977 shipyard accident and the presiding Judge was ny
di sti ngui shed col | eague, now retired Judge Frederick D. Neusner,
the transcript of which is in evidence as EX 9, and while that
proceedi ng centered upon Decedent’s |unbosacral problens and his
claimfor permanent and total disability beginning on October 11
1977, Decedent, who was born on January 5, 1920 and who had a tenth
grade educati on and who had an enpl oynent history of manual | abor,
testified that he began working on Novenber 8, 1961 in the Plate
Shop at the G oton, Connecticut shipyard of the Electric Boat
Conpany, then a division of the General Dynam cs Corporation
(“Enployer”), amaritine facility adjacent to the navigable waters
of the Thanes River where the Enployer builds, repairs and
over haul s submari nes. Decedent, describing that work as
“consi derably heavy,” perforned that job for six nonths and he then
transferred to work as a warehouseman, working involving, inter
alia, “supplying the trades with various types of steel, work which
for the first ten years or so involved nuch “lifting, pulling or
yanki ng” w thout the benefit of any “material handling devices,”
such as forklifts, chain falls, etc. (CX 9 at 30-51)
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Decedent testified that he had carried diagnoses of
hypertension and sugar diabetes for years, that he had been taking
medication therefor for at least four years, that Dr. Edgar was
treating his lumbar problems and that Dr. Quintiliani was his
family physician at that time. ( Id. at 57-59)

Dr. Franklin P. Friedman was Decedent’s fam |y physician from
June 20, 1989 to at least July 18, 1997 and the doctor’s progress
notes are in evidence as EX 8.

Decedent’s nedical records also reflect that he was
transported by anbulance to the WMBH on Decenber 31, 1996 and
Sept enber 8, 1997 because of difficulty breathing and for treatnment
of his respiratory distress. (EX 9)

Decedent’s nedical records relating to his treatnent at the
WABH from January 15, 1981 through Septenber 24, 1997 are in
evi dence as EX 11.

Dr. Edgar’s progress notes for Claimant’s | eft hip problens in
1982 and 1987 are in evidence as EX 10.

Dr. MIllhofer becane Decedent’s famly physician and he
referred Decedent to Dr. Mchael D. Hein “for assunption of general
nmedi cal care upon his leaving the area.” Dr. Hein took a history
report that Decedent, as of March 29, 1995, had carried a di agnosi s
of diabetes for the prior 28 years, that ducotrol had been
prescribed for such condition, that Decedent’ s past nedical history
i ncl uded hypertension, prostate cancer (EX 1A), congestive heart
failure, COPD, previous, ETOH abuse, pancreatitis, OADJD, etc., as
well as a left hip replacenent, back operation, and that his
medi cations included Prinivil, Isordil, Seldate and Lasix. As of
that date, Decedent was still snoking one pack of cigarettes every
three days and had di sconti nued ETOH abuse ten years earlier. Dr.
Hein, after reviewi ng Decedent’s diagnostic tests and the physi cal
exan nati on, gave this assessnment (CX 4):

1. NI DDM wi t h non-conpliance to all fornms of recomendati ons.
2. (Previous?) ETOH abuse.

Ca of the prostate under good control ?

I

COPD wi th conti nued tobacco abuse.
5. LVH wi t h hypoki nesis and probabl e CAD.

Dr. Hein continued to see Decedent as needed and he constantly
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urged Decedent to discontinue tobacco and alcohol use and that he

“stick to a diabetic diet.” (lId) In early 1997 Decedent was
admtted to the WABH for eval uation and treatnment of his congestive
heart failure/COPD/ Pneunonia and Dr. Hein saw himin follow up
(1d.) Decedent’s nedical records relating to his wvarious
adm ssions to and treatnment at the WABH are in evidence as CX 8.

Dr. Penbrook |eft Connecticut and noved to Las Vegas, New
Mexi co and he now serves as Medical Director, Northern New Mexico
Rehabilitation Hospital, and as Deputy Medical Director, Las Vegas
Medi cal Center; the doctor’s current letterhead (EX 5c¢) reflects
that he is a Fellow of the Anerican College of Physicians and is
al so a Fell ow of the Counsel of Clinical Cardiol ogy of the Arerican
Heart Associ ation.

G ai mant has al so offered the February 15, 1999 report of Dr.
Penbr ook wherein the doctor states as follows (CX 1):

Thank you for your letters of April 6, 1998 and January 7, 1999
concerning your deceased client, John Casey. After studying M.
Casey’s records and his chest x-rays from Backus Hospital, | do
believe that M. Casey’'s pulnonary condition contributed to his
deat h.

M. Casey certainly had an exposure history consistent wth
occupational |ung disease. For instance, he was exposed to sand
bl asting from Novenber 8, 1961 to March 17, 1963. This exposure
woul d predi spose himto a chronic progressive fibrosis of the | ungs
call ed Pul nonary Silicosis.

Pul ronary Silicosis could easily have been the cause of the
restricted vital capacity that | found on testing M. Casey in ny
office in June, 1981. On physical exam nation at that tinme M.
Casey’s diaphragmatic novenent was reduced. This reduced
di aphragmati ¢ novenent would also be consistent with chronic
restrictive lung di sease.

M. Casey was exposed to sand bl asti ng even when he was not wor ki ng
in the plate shop between 1961 to 1963. This additional exposure
was proven by copies of “enployer’s first report of injury”, copies
of whi ch were included anong the records that you sent to ne on M.
Casey. Such enployer’s first reports on July 13, 1973, August 23,
1973, July 2, 1974, and June 27, 1974 all nentioned that M. Casey
was working in a sand bl asting area even though he was occupying a
position as a warehouseman at the tine.

Addi tional information concerning M. Casey’' s exposure to sand
bl asting materi al s was obtai ned by revi ewi ng his chest x-rays which
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were sent to me from Backus Hospital.

The first set of chest x-rays was dated June 21, 1995 and included

a P.A. and lateral chest x-ray. This x-ray was important because

it provided a baseline against later chest x-rays which showed much

cardiomegaly and pulmonary congestion. On June 21, 1995, Mr.

Casey’s heart size was within normal limts but the interstitial
mar ki ngs of the lungs were increased throughout.

On Decenber 31, 1996, there was a portabl e chest x-ray whi ch showed
i ncreased heart size but no interstitial fluid. It would appear
that M. Casey had been admtted to Backus Hospital on that date
because of congestive heart failure. For the next three days,
chest x-rays were taken every day. The chest x-ray taken the
followi ng day on January 1, 1997 now showed definite evidence of
congestive heart failure and the same could be said on the
foll owi ng day on January 2, 1997 when anot her portabl e chest x-ray
was taken. On January 3, 1997, a P.A and |l ateral chest x-ray were
taken and the lateral filmshowed that M. Casey had an i ncreased
anterior posterior dianeter to his chest. By then, it appeared
that his congestive failure was getting better (?).

On August 8, 1997, a P.A and lateral chest x-ray were taken and
these were very helpful in making the diagnosis of Pulnonary
Silicosis. On August 8, 1997, there was evidence of diffuse
interstitial fibrosis with the diaphragmatic pleura being tented
focal ly by adhesions. There were al so evi dence of adhesions in the
m nor fissure on the right.

On Septenber 8, 1997, a series of daily chest x-rays was begun.
This was the day that M. Casey's final adm ssion to Backus
Hospital. On Septenber 8, 1997, the chest x-ray showed evi dence of
cardi ac enl argenment and pul nonary edema. Thi ngs were nmuch t he sane
one day l|ater on Septenber 9, 1997. On Septenber 10, 1997, a
portabl e chest x-ray showed evi dence of an increase ininterstitial
fluid. On Septenber 11, 1997, a portable chest x-ray showed
increased interstitial markings and cardi onegaly. Al x-rays done
on M. Casey showed | am nar calcification in the aortic knob.

| believe that M. Casey had chronic restrictive |ung disease
secondary to Pulnonary Silicosis. He acquired his Pul nonary
Silicosis as a result of job exposures to sand blasting materials
at the Electric Boat Conpany. M. Casey’'s exposure history,
spirometry readi ngs, physical findings, and chest x-rays are all
consistent with a diagnosis of Pulnonary Silicoses.

It isto be noted that the radiol ogi st at Bachus Hospital also felt
that interstitial lung disease was present. The reading of the
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September 9, 1997 chest x-ray by the radiologist included the
readi ng “underlying chronic generalized interstitial disease.”

The severity of M. Casey’'s lung problens and its effects on

arterial oxygenation and cardi ac henodynam cs are well-illustrated
by the arterial blood gases done at Bachus Hospital. These ABG s
reveal ed severe oxygen desaturation of arterial blood. The

echocardi ogram done at Bachus Hospital was also consistent with
severe pul nonary hypertension.

The findings on this echocardiogram including both tricuspid
regurgitation and pulnonic regurgitation as well as a right
ventricular pressure of 58 were all consistent with severe
pul nonary hypertension. M. Casey’'s severe pul nonary hypertension
was probably due chiefly to the silica-induced severe pul nonary
interstitial fibrosis. This nmuch pul nonary hypertension would
surely predi spose M. Casey to varied, frequent, and severe cardi ac
arrhythm as.

It is to be noted that M. Casey's pulnonary problens were
superi nposed upon an array of cardi ac problens. For instance, his
echocardi ogram revealed a calcified mtral valve. A calcified
mtral valve is diagnostic of chronic rheunmatic heart di sease. The
hi story of being hospitalized in England with rheumatic fever in
1942 provides a strong cue that rheumatic cardi ac val ve damage had
probably begun at |east by 1942. M. Casey al so had scarlet fever
in childhood. Scarlet fever also often | eads to rheumatic val vul ar

damage. In addition, when | examned M. Casey in ny office (I
noti ced) auscul tatory findings suggesting aortic valvular
scl erosi s. The finding of aortic valvular sclerosis was |ater
confirmed at echocardi ography.

Wen | saw M. Casey in 1981 he was taking Aldoril, a blood
pressure pill; hence M. Casey very likely had chronic high bl ood
pressure even then. His discharge diagnosis from Bachus Hospital
al so i ncluded the diagnosis of System c Hypertension. It is noted

that M. Casey had been hospitalized with renal stones in the past;
ki dney damage secondary to renal stone disease often results in
chronic high blood pressure. Additionally, M. Casey’'s blood
pressure was el evated when | examned himin ny office. At that
time | obtained a blood pressure of 160/ 90.

Wien | examned M. Casey in ny office, a carotid artery pulse
showed a prom nent anacrotic notch high on the ascending |inb.
This finding, also, was consistent with mld valvular aortic
stenosi s.

M. Casey had a nunber of indications that he was a heavy user of
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alcohol. This could very well have damaged his heart muscle also.
His final diagnosis included: Dilated Cardiomyopathy and either
alcohol or Diabetes could have done this but alcohol was the more
likely cause.

Even at the time of his visit to my office in 1981, Mr. Casey
already had abundant evident ofischemic heartdisease secondary to
deceased coronary arteries. For instance, his Apex Cardiogram
revealed a late systolic bulge, indicating that the heart walls had

been damaged.

An M Mode ultrasound examination of the heart performed in my
office in 1981 revealed reduced contractility of the
interventricular septum consistentwith hisischemicheartdisease.

Mr. Casey’s final review work sheet from Bachus Hospital lists
secondary cardi onyopat hy as one of his diagnosis. This mght have
been either al coholic cardionyopathy, diabetic cardionyopathy, or
the cardi omyopat hy of chronic lung di sease, or all three.

During M. Casey’s final adm ssion to Bachus’ Hospital on Septenber
8, 1997, he had several acute cardi ac probl ens superinposed upon
the chronic cardiac problens. The acute cardi ac probl ens incl uded
an acute inferior nyocardial infarction, pulnonary edemas, and
multi-form and frequently changing cardiac arrhythm as. The
term nal event was probably a culmnation of pulnonary edenma and
cardi ac arrhythm a.

Pul nronary heart disease is wusually characterized by a high
i ncidence of cardiac arrhythm as. These arrhythm as are often
difficult tocontrol. | believe that M. Casey’s chronic Pul nonary
Silicosis resulted in severe pul nonary hypertension which, in turn
contributed to his pul nonary edema and triggered his fatal cardiac
arrhythm a, according to Dr. Penbrook.

Dr. Penbrook, by letter dated April 12, 2000 (EX 5),
identified the specific nmedical records that he reviewed prior to
submtting his February 19, 1999 report to Caimant’s attorney.
(CX 1)

The Enpl oyer had sone of Decedent’s nedical records review by
Dr. J. Bernard L. Gee, a noted specialist in Pulnonary and Critical
Care Medicine and the doctor sent the following letter to the
Enpl oyer on March 27, 2000 (EX 7):

This report is based on brief records and a letter by Dr. Penbrook
(2/ 15/ 99)
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The record indicates diabetes, chronic alcoholism and cigarette

smoking as early as 1988 when lungs were described as clean. In

1996, age 76, notes indicate “an average of six vodkas and six
beers per day” but admits to drinking nore heavily in the |ast
week. By then had devel oped CHF wi th hospitalization, and prostate
cancer. PHO2 then 60, EKG LBB. Received digoxin and diuretics.

Chest X-Ray: 6/21/95 appears to be reported as nornmal, 4/20/94 #
Ri b; 2/22/88 normal |ungs/pleura; 8/ 11/89 negative chest; 4/7/93
unchanged si nce 1992 - peribronchial cuffing sole |ung abnormality,
but features of edema noted on 4/8/93. On 3/14/94, conpared with
4/ 8/ 93, decrease in pul nonary venous hypertension (feature of CHF)
with increased | ung vol unes suggesti ng CHF and COPD

O her illness include chol ecystitis, pancreatitis, back problens,
arthroplasty (L. hip). EKG chest x-ray, echo evidence of LV and
LA dysfuncti on.

Dr. Penbrook’s letter clains: reduced FVC in his office in 6/81
“sandbl asting” exposure; clains 6/21/95 filns are showi ng i ncreased
interstitial markings as a baseline with subsequent devel opnment of
CHF; a history of renal stones and system c hypertension.

| cannot assess Dr. Penbrook’s data w thout the relevant records
but clearly, M. Casey had sone cause for CHF - ethanol being high
in the |ist perhaps with other factors. However several comments
appear reasonabl e:

As regards silicosis - the x-ray descriptions are not those of
upper zonal round opacities nor of eggshell calcification, ie,

not features of silicosis. The described features are non-specific
conpati ble wth snoking/ CHF etc. The claim of low FVC is not
characteristic of category 1-2 silicosis since PFTs then are nor nal
and clearly there is not conplicated silicosis. The ascription of
arrhythm as solely to pulnonary heart disease is disingenuous in
the fact of overt CHF, LV+, presunptive CAD and L.V. apex systolic
bul ge (p4 lines 3-4). 02 desaturation occurs in both COPD and CHF.

Qpinion: Wile nore (sic) information (e.g. PFTs, actual x-rays)

i s desirable, the evidence presently avail able is against silicosis
and clearly indicates primary cardi ac di seases which caused both
synptons and dem se.

G ai mant has of fered t he August 4, 2000 suppl enmental report of
Dr. Penbrook (CX 16) as rebuttal to the supplenental report of Dr.
Gee (EX 15) and Dr. Penbrook states as follows (CX 16);

“Thank you for your letter of July 27, 2000 notifying ne that the
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attorneys for the Electric Boat do not intend to depose me in this
case. As a result, | have stopped reviewing the very extensive
records in this case.

“And thank you al so for your letter of July 28, 2000 asking ne for
a comentary on M. Casey’'s x-rays and whether | agree with Dr.
Gee’s opinion as stated in his July 19, 2000 nedical report?

“Before | get started on that | would |like to conment on Attorney
Giffin's letter to Enbry and Neusner dated July 25, 2000.
Attorney Giffin says that she was unable to get M. Casey’s Backus
Hospital x-ray packet until after the formal hearing. But, the
first notice that I had that Attorney Giffin wanted these x-rays
was when she called ne wth that nessage on June 26, 2000. June 26
was an extrenely busy day at work and it woul d have been i npossi bl e
for me to conply with her request on that sane day. But the very
next day | took hours of tinme froma very busy day to find the x-
rays, bundle themup, and send themoff to her Hartford office by
Express mail. | saved the Express mail receipt so that | can prove
what | am saying. | nmention this matter only so that the reason
that Attorney Giffin didn’t have the x-rays in tinme was that she
did not request themfromne until it was already too late to get
themto her in tine.

“Next, | reviewed Dr. Gee’'s report of July 19, 2000 to see if we
were indeed tal king about the sanme x-rays?

“This type of conparison did, indeed, reveal sone differences. In
order to be perfectly specific in identifying films I wll always
specify the date of the filmin this subsequent discussion.

“I also looked at P-a and | ateral chest x-rays dated 6-21-95.

t hought that the heart size and interstitial markings were norma
on this film | thought that this was an inportant observation to
serve as the baseline for later films? But, | also thought that
there was sone pleural tenting that becane nore obvious after
referring to later films. Hence, | would have to say that evidence
of pleural disease was present on this film

“There, then, followed a series of portable chest x-rays in 1997.
Interpretation of these is nore guarded, since findings on portable
films is less reliable, expecially where heart size is considered.
But with that caution, | did think that the heart size was
increased in the portable chest x-ray of 12/31/96? | thought that
the filmof the follow ng day, January 1, 1997, was now consi st ent
with congestive heart failure. This, also, was a portable chest
film And the portable chest x-ray of 1-2-97 did not show any
appreci abl e changes fromthe preceding day. But, the non-portable
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P-A and left lateral chest x-ray of January 3, 1997 did, | think,
reveal increased A-P diameter of the chest.

“The x-ray of August 8, 1997 was a P-A and lateral and | think that
by this date the pleural adhesions first seen on the filmof 6-21-
95. | thought that by now there was definite evidence of diffuse
interstitial fibrosis. And the adhesions of the diaphragmatic
pleura and thickening of the mnor fissure were now nuch nore
obvi ous, especially by conparing wwth earlier filns (and especially
the filmof 6-21-95). It does not seem unusual to nme that x-ray
evidence of interstitial disease developing this later after
exposure to silica rules out silicosis, since it usually takes
years after exposure for x-rays changes of pneunp-coniosis to
devel op.

“I thought that the portable chest x-ray of Septenber 8, 1997
reveal ed evidence of cardionegaly and pul nonary edema. The filns
of Septenmber 9 and 10, 1997 also showed evidence of increased
interstitial fluid (consistent with left heart failure).

“And, finally, the portable chest x-ray of Septenber 11, 1997 again
showed increased interstitial markings, cardionegaly, and a
calcified aortic knob.

“I'n summary, this unfortunate man had an abundant exposure to
silica in his work at the Electric Boat. He had restrictive
changes on spironetry. He had echocardi ographic findings that
woul d be alnost inpossible to explain in any way other than
pul nonary hypertensi on secondary to severe end-stage chronic |ung
di sease. And he had x-ray evidence of diffuse interstitial
fibrosis and pleural disease. | would like to take the |iberty at
this point of rem nding you that I was not the only reader of these
chest x-rays who thought there was diffuse interstial fibrosis.
For instance, the radi ol ogi st at Backus Hospital read t he Septenber
9, 1997 chest x-ray as showi ng “underlying chronic generalized
interstitial disease.”

“Additionally, | think that one woul d not expect M. Casey to have
the classic x-ray changes of pulnonary silicosis ----- as for
i nstance, as seen in granite workers in Vernont granite quarries.
And that is because Electric Boat workers were exposed to a vast
variety of dusts that were toxic to the lungs. You nention sone of
these yourself in your letter to ne dated April 6, 1998. And Dr.
Gee, hinself, states that “m xed dust pneunopconi osi s has radi ol ogi c
features features somewhat simlar to silicosis.” It seenms to ne
that one would not expect that silicosis that was acquired at the
El ectric Boat Conpany would have the sane radiologic features as
the pure silicosis acquired in a Vernont granite quarry?
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“Thanks for permtting ne to consult on this fascinating case.”

John David Casey (“Decedent” herein) married Barbara Lillian
Bourman (“Cl aimant”) on March 8, 1947 and C aimant was living with
Decedent at the tinme of his death. (CX 10)

Decedent passed away on Septenber 24, 1997 and Dr. Paul M
Gief has identified as the immediate cause *“cardi opul nonary
arrest” due to or as a consequence of “left ventricular failure.”
No other condition is identified as a contributing or significant
condition. (CX7) Decedent’s funeral expenses exceeded $3, 000. 00.
(CX 6)

On the basis of the totality of this record and having
observed the deneanor and heard the testinony of credible
wi t nesses, | make the foll ow ng:

Findings of Fact and Conclusions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
Wi tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Grain Trimmers
Association, Inc. , 390 U.S. 459 (1968), reh. denied , 391 U S. 929
(1969); Todd Shipyards v. Donovan , 300 F.2d 741 (5th Cr. 1962);
Scottv. Tug Mate, Incorporated , 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Guiberson Pumping , 22 BRBS 87, 91 (1989); Andersonv.
Todd Shipyard Corp. , 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonville Shipyard,

Inc., 14 BRBS 148.9 (1981); Brandtv. Avondale Shipyards, Inc., 8
BRBS 698 (1978); Sargent v. Matson Terminal, Inc. , 8 BRBS 564
(1978).

The Act provides a presunption that a claimconmes within its
provisions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nmuch to the nexus between an enpl oyee's mal ady and hi s
enpl oynent activities as it does to any other aspect of a claim"”

Swinton v. J. Frank Kelly, Inc. , 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U.S. 820 (1976). Cl aimant's uncontradi cted
credible testinony alone may constitute sufficient proof of
physi cal injury. Goldenv.Elleré& Co. , 8 BRBS 846 (1978), affd,
620 F.2d 71 (5th G r. 1980); Hampton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Andersonv. Todd Shipyards , Supra , at 21; Miranda
v. Excavation Construction, Inc. , 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
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requirement that a claim of injury must be made in the first

instance, nor is it a substitute for the testimony necessary to

establish a "prima facie " case. The Supreme Court has held that

“[a] primafacie ‘claimfor conpensation,” to which the statutory
presunption refers, nust at |east allege an injury that arose in

the course of enploynent as well as out of enploynent." United
States Indus./Fed. Sheet Metal, Inc., v. Director, Office of

Workers’ Compensation Programs, U.S. Dep’t of Labor, 455 U.S.608,

615 102 S. Ct. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.

U S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C.Cir.1980).
Moreover, "the mere existence of a physical impairment is plainly
insufficient to shift the burden of proof to the employer.” U. S.

I ndustri es/ Federal Sheet Metal, Inc., et al., v. Director, Ofice
of Workers' Conpensation Prograns, U S. Departnent of Labor, 455
U.S. 608, 102 S.Ct. 1318 (1982), rev'g Riley wv. U. S.

I ndustri es/ Federal Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir.
1980). The presumption, though, is applicable once claimant

establishes that he has sustained an injury, i.e., harm to his
body. Preziosi v. Controlled Industries, 22 BRBS 468,470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuilding and Construction Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A. Mchi ne Shop, 13 BRBS 326
(1981).

To establish a prima faci e claimfor compensation, a claimant
need not affirmatively establish a connection between work and
harm. Rather, a claimant has the burden of establishing only that
(1) the claimant sustained physical harm or pain and (2) an
accident occurred in the course of employment, or conditions
existed at work, which could have caused the harm or pain.
Kel aita, supra; Kier v. Bethl ehem Steel Corp., 16 BRBS 128 (1984).
Oncethis prima faci ecaseisestablished, apresumptionis created
under Section 20(a) that the employee’s injury or death arose out
of employment. To rebut the presumption, the party opposing
entitlement must present substantial evidence proving the absence
of or severing the connection between such harm and employment or

working conditions. Kier, supra; Parsons Corp. of California v.
Director, OACP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.

Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once claimant
establishes a physical harm and working conditions which could have

caused or aggravated the harm or pain the burden shifts to the

employer to establish that claimant’s condition was not caused or

aggravated by his employment. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynam cs Corp. , 18 BRBS 85 (1986).

If the presumption is rebutted, it no longer controls and the

record as a whole must be evaluated to determine the issue of
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causation. Del Vecchio v. Bowers , 296 U.S. 280 (1935); Volpe v.

Northeast Marine Terminals , 671 F.2d 697 (2d Cir. 1981). In such
cases, | must weigh all of the evidence relevant to the causation

issue, resolving all doubts in claimant’s favor. Sprague v.
Director, OWCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer
Marine Transport Corp. , 18 BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has considered
the Enployer’s burden of proof in rebutting a prima facie claim
under Section 20(a) and that Court has issued a nost significant
deci si on i n Bath IronWorks Corp.v. Director, OWCP (Shorette), 109
F.3d 53, 31 BRBS 19(CRT)(1st G r. 1997).

I n Shorette, the United States Court of Appeals for the First
Circuit held that an enployer need not totally rule out any
possi bl e causal relationship between a claimnt’s enpl oynent and
his condition in order to establish rebuttal of the Section 20(a)
presunpti on. The court held that enployer need only produce
substantial evidence that the condition was not caused or
aggravated by the enploynent. Id., 109 F.3d at 56,31 BRBS at 21
(CRT); seealsoBathIlron Works Corp. v. Director, OWCP [Hartford],

137 F.3d 673, 32 BRBS 45 (CRT)(1st GCir. 1998). The court held that
requiring an enployer to rule out totally any possibl e connection
between the injury and the enploynent goes beyond the statutory
| anguage presum ng the conpensability of the claim®“in the absence
of substantial evidence to the contrary.” 33 U S.C. 8920(a). See
Shorette, 109 F. 3d at 56, 31 BRBS at 21 (CRT). The totally “ruling

out” standard was recently addressed and rejected by the Court of

Appeals for the Fifth and Seventh Crcuits as well. Conoco, Inc.

v. Director, OWCP [Prewitt] , 194 F.3d 684, 33 BRBS 187(CRT)(5th
Cr. 1999); American Grain Trimmers, Inc. v. OWCP , 181 F.3d 810,
33 BRBS 71(CRT)(7th Cr. 1999); see also OKelley v. Dep’t of the
Arny/ NAF, 34 BRBS 39 (2000); but see Brown v. Jacksonville

Shi pyards, Inc., 893 F.2d 294, 23 BRBS 22 (CRT)(11th Cir. 1990)

(affirming the finding that the Section 20(a) presumption was not

rebutted because no physician expressed an opinion “ruling out the
possibility” of a causal relationship between the injury and the
wor K) .

To establish a primafacie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

could have caused the harm See, e.g. , Noble Driling Company v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th G r. 1986); Jamesv.Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravates a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensable.
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See Rajotte v. General Dynamics Corp. , 18 BRBS 85 (1986); Gardner

v. Bath Iron Works Corp. , 11 BRBS 556 (1979), aff'd sub nom.
Gardner v. Director, OWCP , 640 F.2d 1385, 13 BRBS 101 (1st Cir.

1981). If employer presents "specific and comprehensive" evidence

sufficient to sever the connection between claimant’s harm and his

employment, the presumption no longer controls, and the issue of

causation must be resolved on the whole body of proof. See, e.g.,
Leone v. Sealand Terminal Corp. , 19 BRBS 100 (1986).
Employer contends that Claimant did not establish a prima

facie case of causation and, in the alternative, that there is

substantial evidence of record to rebut the Section 20(a), 33

U.S.C. 8920(a), presunption. The Board has held that credible
conplaints of subjective synptonms and pain can be sufficient to
establ i sh the el ement of physical harmnecessary for a primafacie
case for Section 20(a) invocation. See Sylvester v. Bethlehem

Steel Corp., 14 BRBS 234, 236 (1981), affd , 681 F.2d 359, 14 BRBS
984 (5th Cr. 1982). Moreover, | may properly rely on aimnt's
statenments to establish that her husband experi enced a work-rel at ed
harm if the record establishes a work accident which could have
caused the harm thereby invoking the Section 20(a) presunption.
See, e.g. , Sinclairv. United Food and Commercial Workers , 23 BRBS
148, 151 (1989). Moreover, Enployer's general contention that the
clear weight of the record evidence establishes rebuttal of the
pre-presunption is not sufficient to rebut the presunption. See
generally Miffleton v. Briggs Ice Cream Co. , 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer. 33
US C 8 920. Wat this requirenent neans is that the enployer
must offer evidence which negates the connection between the
al  eged event and the alleged harm |n Caudillv. Sea Tac Alaska
Shipbuilding, 25 BRBS 92 (1991), the carrier offered a nedical
expert who testified that an enploynment injury did not “play a
significant role” in contributing to the back trouble at issue in
this case. The Board held such evidence insufficient as a matter
of law to rebut the presunption because the testinony did not
negate the role of the enploynent injury in contributing to the
back injury. See also Cairns v. Matson Terminals, Inc. , 21 BRBS
299 (1988) (nedical expert opinion which did entirely attribute the
enpl oyee’s condition to non-work-related factors was nonet hel ess
insufficient to rebut the presunption where the expert equivocated

somewhat on causation elsewhere in his testinony). Where the
enpl oyer/carrier can offer testinony which severs the causal Iink,
the presunption is rebutted. See Phillips v. Newport News

Shipbuilding & Dry Dock Co. , 22 BRBS 94 (1988) (nedical testinony

that claimant’s pul nonary problens are consistent with cigarette
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smoking rather than asbestos exposure sufficient to rebut the
presumption).

For the most part only medical testimony can rebut the Section
20(a) presumption. But see Brown v. Pacific Dry Dock , 22BRBS 284
(1989) (holding that asbestosis causation was notestablished where
the employer demonstrated that 99% of its asbestos was removed
prior tothe cl ai mant’ s enpl oynment whil e the remai ni ng 1% was in an
area far renmoved fromthe claimant and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishment of the prima facie elenents of
har m possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunptionitself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whol e”. Holmes v. Universal Maritime Services Corp.,

29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v.Shea, 397 F.2d
185, 188 (5" Cir. 1968), cert.denied, 395 U.S. 920, 89 S. Ct. 1771
(1969). The Suprene Court held in 1994 that the “true doubt” rule
violated the Adm nistrative Procedure Act, the general statute
governing all adm nistrative bodies. Director, OWCP v. Greenwich
Collieries , 512 U.S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordi ngly, after Greenwich Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As the Enpl oyer di sputes that the Section 20(a) presunptionis
i nvoked, see Kelaitav. Triple A Machine Shop , 13 BRBS 326 (1981),
the burden shifts to enployer to rebut the presunption wth
substanti al evidence which establishes that claimnt’s enpl oynent

did not cause, contribute to or aggravate his condition. See
Peterson v. General Dynamics Corp ., 25 BRBS 71 (1991), aff’d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cir. 1992), cert. denied, 507 U.S.
909, 113 S. Ct. 1264 (1993); Qoert v. John T. dark and Son of
Mar yl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS

228 (1987). The forthright testimony of a physician that no

rel ati onship exists between an injury and a cl ai mant’ s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the i ssue of causation nust be resol ved on the
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whole body of proof. Stevens v. Tacoma Boatbuilding Co. , 23 BRBS
191 (1990). This Administrative Law Judge, in weighing and
evaluating all of the record evidence, may place greater weight on

the opinions of the enpl oyee’ s treating physician as opposed to t he
opi nion of an exam ning or consulting physician. In this regard,
see Pietruntiv. Director, OWCP , 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
CGr. 1997). See also Sir Gean Amos v. Director, OWCP , 153 F. 3d

1051 (9™ Cir. 1998), amended, 164 F.3d 480, 32 BRBS 144 (CRT) (9"
Cr. 1998).

In the case sub judice , Claimant alleges that the harmto her
husband’s bodily franme, i.e. , his “severe pul nonary hypertension”
and “silica-induced severe pulnmonary interstitial fibrosis,”
resulted fromhis exposure to and inhal ati on of asbestos and ot her
injurious pulnmonary stinmuli at the Enployer's shipyard. However,
the Enployer has introduced substantial evidence severing the
connecti on between such harm and Claimant's maritime enpl oynent.
Thus, the presunption falls out of the case, does not control the

result and | shall now weigh and evaluate all of the record
evi dence.
Injury

The term"injury" neans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C. 8902(2); U.S. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Office of Workers Compensation Programs, U.S.

Department of Labor , 455 U S. 608, 102 S.C. 1312 (1982), revg

Riley v. U.S. Industries/Federal Sheet Metal, Inc. , 627 F.2d 455
(D.C. Gr. 1980). A work-related aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Works Corporation , 11 BRBS 556 (1979), affd

sub nom. Gardner v. Director, OWCP , 640 F.2d 1385 (1st Cir. 1981);
Preziosiv. Controlled Industries , 22 BRBS 468 (1989); Janusziewicz

v. Sun Shipbuilding and Dry Dock Company , 22 BRBS 376 (1989)
( Decision and Order on Remand ) ; Johnsonv.Ingalls Shipbuilding, 22
BRBS 160 (1989); Madridv. Coast Marine Construction , 22 BRBS 148
(1989). Moreover, the enploynent-related injury need not be the
sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the wentire resultant disability 1is conpensable.
Strachan Shipping v. Nash , 782 F.2d 513 (5th Gr. 1986);
Independent Stevedore Co.v. O’Leary , 357 F.2d 812 (9th Cir. 1966);
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Kooley v. Marine Industries Northwest , 22 BRBS142 (1989); Mijangos
v. Avondale Shipyards, Inc. , 19 BRBS 15 (1986); Rajotte v. General
Dynamics Corp., 18 BRBS 85(1986). Also, when claimant sustains an

injury at work which is followed by the occurrence of a subsequent

injury or aggravation outside work, employer is liable for the

entire disability if that subsequent injury is the natural and

unavoidable consequence or result of the initial work injury.

Bludworth Shipyard, Inc. v. Lira , 700 F.2d 1046 (5th Cir. 1983);
Mijangos , supra; Hicks v. Pacific Marine & Supply Co. , 14 BRBS 549
(1981). The terminjuryincludes the aggravation of a pre-existing

non-work-related condition or the combination of work- and non-

work-related conditions. Lopez v. Southern Stevedores , 23 BRBS295
(1990); Care v. WMATA  , 21 BRBS 248 (1988).

In occupational disease cases, there is no "injury"” until the
accumulated effects of the harmful substance manifest themselves
and claimant becomes aware, or in the exercise of reasonable
diligence or by reason of medical advice should become have been
aware, of the relationship between the employment, the disease and

the death or disability. Travelers Insurance Co. v. Cardillo , 225
F.2d 137 (2d Cir. 1955), cert. denied , 350 U.S.913(1955). Thorud
v. Brady-Hamilton Stevedore Company, et al. , 18 BRBS 232 (1987);
Geisler v. Columbia Asbestos, Inc. , 14 BRBS 794 (1981). Nor does

the Act require that the injury be traceable to a definite time.

The factthat claimant’s injury occurred gradually over a period of

time as aresult of continuing exposure to conditions of employment

is no bar to a finding of an injury within the meaning of the Act.

Bath Iron Works Corp. v. White , 584 F.2d 569 (1st Cir. 1978).

In the case at bar, the Claimant has offered the reports of

Dr. Pembrook in support of her claim that her husband’ s “severe
pul monary hypertension” and “silica-induced severe pulnonary
interstitial fibrosis” resulted fromhis exposure to and i nhal ati on
of silica dust and other injurious pulnmonary stinmuli at the
Enpl oyer’ s shipyard. On the other hand, the Enpl oyer has offered
the reports and testinony of Dr. J. Bernard L. Gee in support of
its position that there is no causal relationship between the
al | eged body harm and Decedent’s maritinme enpl oynent.

Initially, | note that | have given greater weight to the
opi nions of Dr. Penbrook as | find his opinions to be well-reasoned
and wel | -docunented. | also note that Dr. Penbrook is the only

physician in this record who has exam ned the Decedent and, while
that physical exam nation took place on May 11, 1981, what is
significant is that Dr. Penbrook was retained by the Enployer to
conduct that physical exam nation in connection with Decedent’s
wor k-rel ated back injury on July 8, 1977, and the doctor’s report
deals not only with Decedent’s orthopedic problens but also with
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the pulmonary symptoms that were affecting him event at that time.

| further note that Dr. Pembrook opined that Decedent could not

return to work as a warehouseman but that he could return to work

as a sales representative in view of his multiple medical problems

Dr. Penbrook’s opinions have been extensively summari zed above and
I will sinply note at this point that | accept and give greater
wei ght to those opinions as nore probative and persuasive.

M. Peterson testified credibly before ne that Decedent’ s work
exposed him to silica dust and sandblasting debris during his
maritime enpl oynment and that testinony stands uncontradicted. As
sunmari zed by Dr. Penbrook, the Enployer’s first injury reports of
July 13, 1973, August 23, 1973, July 2, 1974 and June 27, 1974 all
refl ect that Decedent worked in close proximty to sandbl asting
operations, even though Decedent’s job title was that of a
war ehouseman. (CX 1)

VWile | am inpressed with the professional and academ c
qualification of Dr. CGee (EX 12), | sinply cannot accept the
doctor’s opinions in this case because the doctor attributes
Decedent’ s pul nonary problens solely to his | ongstandi ng cigarette
snoking history of many years. As noted above, Decedent’s
pul nonary problenms were synptomatic as far back as May 11, 1981,
but at that tinme the doctors, including Dr. Penbrook, were nore
concerned wth treating Decedent’s |unbar problens resulting from
his 1977 back injury, one which rendered himtotally disabled and
forced himto stop working.

Dr. Cee testified before ne at the hearing and it was apparent
that hi s opi nions wavered i n the face of intense cross-exam nation,
that he often turned the question around to his point-of-view and
that he also refused to answer other questions forthrightly. I
also note that Dr. Cee did not consider the synergistic effect
between Decedent’s extensive cigarette snoking, inhalation of
i njurious pul nonary stinmuli and t he devel opnent of severe pul nonary
problems, a hybrid of obstructive and restrictive pulnonary
di sease, as reflected in the well-reasoned and well-docunented
opi nions of Dr. Penbrook, a physician who has had the benefit of a
physi cal exam nation of the Decedent, as opposed to Dr. Gee whose
opinions are based solely on a review of Decedent’s nedical
records.

Accordingly, I find and concl ude that Decedent’s bodily harm
as di agnosed and chronicled by Dr. Penbrook, constitutes a work-
related injury, that the date of injury is August 8, 1997, based on
Decedent’s chest x-rays on that day which were helpful to Dr.
Penbr ook in diagnosing pul nobnary silicosis, that the Enpl oyer had
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timely notice of Decedent’s injury and death and that C ai mant
tinely filed for benefits once a di spute arose between the parti es.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econom c

concept based upon a nedi cal foundation. Quickv.Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owensv. Traynor , 274 F. Supp. 770 (D. M.
1967), affd, 396 F.2d 783 (4th Cr. 1968), cert.denied , 393 U. S

962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedi cal condition al one. Nardellav.Campbell Machine,

Inc., 525 F.2d 46 (9th CGr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. AmericanMutual Insurance
Company of Boston v. Jones , 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enployment for which he is qualified. (Id. at 1266)

G ai mant has the burden of proving the nature and extent of
her husband’s disability without the benefit of the Section 20
presunption. Carrollv.Hanover Bridge Marina , 17 BRBS 176 (1985);
Hunigman v. Sun Shipbuilding & Dry Dock Co. , 8 BRBS 141 (1978).
However, once cl ai mant has established that he is unable to return
to his fornmer enployment because of a work-related injury or
occupational disease, the burden shifts to the enployer to
denonstrate the availability of suitable alternative enpl oynent or
realistic job opportunities which claimnt is capabl e of perform ng
and which he could secure if he diligently tried. New Orleans

(Gulfwide) Stevedoresv. Turner , 661 F.2d 1031 (5th Gr. 1981); Air
America v. Director , 597 F.2d 773 (1st Gr. 1979); American
Stevedores, Inc. v. Salzano , 538 F.2d 933 (2d G r. 1976); Preziosi
v. Controlled Industries , 22 BRBS 468, 471 (1989); Ellottv.C &

P Telephone Co., 16 BRBS 89 (1984). VWhile C aimant generally need
not show that he has tried to obtain enpl oynent, Shellv. Teledyne

Movible Offshore, Inc. , 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board , 731 F.2d 199 (4th G r. 1984), once suitable
alternative enploynent is shown. Wilsonv. Dravo Corporation, 22
BRBS 463, 466 (1989); Roycev.Elrich Construction Company , 17 BRBS
156 (1985).

On the basis of the totality of this closed record, | find and
conclude that C aimant has established that her husband coul d not
return to work as a warehouseman on and after August 21, 1977
because of his work-related back injury, and at which his | eave of
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absence ended. The burden thus rests upon the Employer to
demonstrate the existence of suitable alternate employment in the

area. If the Employer does not carry this burden, Claimant is

entitled to a finding of total disability. American Stevedores,
Inc. v. Salzano, 538 F.2d 933 (2d Cir. 1976); Southern v. Farmers

Export Company , 17 BRBS 64 (1985). In the case at bar, the
Employer did not submit any evidence as to the availability of

suitable alternate employment. See Pilkington v. Sun Shipbuilding

and Dry Dock Company , 9 BRBS 473 (1978), aff'd on reconsideration

after remand, 14 BRBS 119 (1981). See also Bumble Bee Seafoodsv.
Director, OWCP, 629 F.2d 1327 (9th Cir. 1980). | therefore find

Claimant has a total disability.

Decedent’s i njury had becone pernmanent as of the date found by
Judge Neusner. A pernmanent disability is one which has conti nued
for a lengthy period and is of lasting or indefinite duration, as
di stingui shed from one in which recovery nerely awaits a nor mal
heal i ng period. General Dynamics Corporation v. Benefits Review
Board, 565 F.2d 208 (2d G r. 1977); Watsonv. Gulf Stevedore Corp.,

400 F.2d 649 (5th Cir. 1968), -cert. denied , 394 U. S 976 (1969);
Seidel v. General Dynamics Corp. , 22 BRBS 403, 407 (1989),; Stevens
v. Lockheed Shipbuilding Co. , 22 BRBS 155, 157 (1989); Trask v.

Lockheed Shipbuilding and Construction Company , 17 BRBS 56 (1985);
Mason v. Bender Welding & Machine Co. , 16 BRBS 307, 309 (1984).
The traditional approach for determning whether an injury is
per manent or tenporary is to ascertain the date of "maxi numnedi cal
i mprovenent . " The determnation of when maxi mum nedical
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedical

evi dence. Lozadav.Director, OWCP , 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d G r. 1990); Hitev. Dresser Guiberson Pumping , 22 BRBS 87, 91
(1989); Carev.Washington Metropolitan Area Transit Authority , 21
BRBS 248 (1988); Wayland v. Moore Dry Dock , 21 BRBS 177 (1988);
Eckley v. Fibrex and Shipping Company , 21 BRBS 120 (1988); Williams
v. General Dynamics Corp. , 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sone future tinme. Meeckev.l.S.0.Personnel Support
Department , 10 BRBS 670 (1979). The Board has also held that a
di sability need not be "eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporationv.White , 617 F.2d 292
(5th Gr. 1980), affg 9 BRBS 138 (1978). Such future changes nmay
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
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Company, 16 BRBS282 (1984), affd , 776F.2d1225,18 BRBS 12 (CRT)
(4th Cir. 1985).

Permanent disability has been found where little hope exists
of eventual recovery, Air America, Inc. v. Director, OWCP , 597F.2d
773 (1st Cir. 1979), where claimant has already undergone a large
number of treatments over a long period of time, Meecke v. 1.S.0.
Personnel Support Department , 10 BRBS670 (1979),eventhoughthere
is the possibility of favorable change from recommended surgery,
and where work within claimant's work restrictions is not
available, Bellv. Volpe/Head Construction Co. , 11 BRBS377(1979),
and on the basis of claimant’s credible complaints of pain alone.
Ellerand Co. v. Golden , 620F.2d 71 (5th Cir. 1980). Furthermore,
there is no requirement in the Act that medical testimony be
introduced, Ballard v. Newport News Shipbuilding & Dry Dock Co. , 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp. , 8 BRBS
451 (1978), or that claimant be bedridden to be totally disabled,
Watson v. Gulf Stevedore Corp. , 400 F.2d 649 (5th Cir. 1968).
Moreover, the burden of proofin atemporary total case is the same
as in a permanent total case. Bell , supra . See also Walkerv. AAF
Exchange Service , 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp. , 3 BRBS 490 (1976). There is no requirement
that claimant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers Company,
8 BRBS 533 (1978), and an award of permanent total disability may
be modified based on a change of condition. Watson v. Gulf
Stevedore Corp., supra .

An employee is considered permanently disabled if he has any
residual disability after reaching maximum medical improvement.
Lozada v. General Dynamics Corp. , 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commercial Workers , 13
BRBS 148(1989); Traskv. Lockheed Shipbuilding & Construction Co. ,
17 BRBS 56 (1985). A condition is permanent if claimant is no
longer undergoing treatment with a view towards improving his
condition, Leech v. Service Engineering Co. , 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority , 13 BRBS 446 (1981).

The Board has held that an irreversible medical condition is
permanent per se. Drake v. General Dynamics Corp. , 11 BRBS 288
(1979).

On the basis of the totality of the record, | find and

conclude that Decedent was permanently and totally disabled from
September of 1977, according to the well-reasoned opinion of Dr.
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Pembrook, when Decedent was forced to discontinue working as a
result of his work-related back injury.

Average Weekly Wage

For the purposes of Section 10 and the determination of the
employee’s average weekly wage with respect to a claim for
compensation for death or disability due to an occupational
disability, the time of injury is the date on which the employee or
claimant becomes aware, or on the exercise of reasonable diligence
or by reason of medical advice should have been aware, of the
relationship between the employment, the disease, and the death or

disability. Todd Shipyards Corp. v. Black , (17F.2d 1280 (9th Cir.
1983); Hoey v. General Dynamics Corporation , 17 BRBS 229 (1985);
Pitts v. Bethlehem Steel Corp. , 17 BRBS 17 (1985); Yalowchuck v.
General Dynamics Corp. , 17 BRBS 13 (1985).

The 1984 Amendments to the Longshore Act apply in a new set of

rulesin occupational disease cases where the time of injury (i.e.,

becomes manifest) occurs after claimant has retired. See Woodsv.
Bethlehem Steel Corp. , 17 BRBS 243 (1985); 33 U.S.C. 8§8902(10),
908(C) (23), 910(d)(2). In such cases, disability is defined under
Section 2(10) not in terns of |oss of earning capacity, but rather
in ternms of the degree of physical inpairnment as determ ned under
t he gui del i nes pronul gat ed by t he Areri can Medi cal Association. An
enpl oyee cannot receive total disability benefits under these
provi sions, but can only receive a permanent partial disability
awar d based upon the degree of physical inpairnment. See 33 U S.C
8908(c)(23); 20 C.F.R 8702.601(b). The Board has held that, in
appropriate circunstances, Section 8(c)(23) allows for a pernmanent
partial inpairment award based on a one hundred (100) percent
physi cal inpairnment. Donnell v. Bath Iron Works Corporation, 22
BRBS 136 (1989). Further, where the injury occurs nore than one
year after retirenent, the average weekly wage is based on the
Nati onal Average Wekly Wage as of the date of awareness rather
than any actual wages received by the enployee. See 33 U. S.C
8910(c) (2) (B); Taddeov.Bethlehem Steel Corp. , 22 BRBS 52 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 46 (1989). Thus, it is
apparent that Congress, by the 1984 Anendnents, intended to expand
the category of claimants entitled to receive conpensation to
i nclude voluntary retirees.

However, in the case at bar, Decedent may be an involuntary
retiree if he left the workforce because of work-rel ated pul nonary
probl enms. Thus, an enpl oyee who involuntarily withdraws fromthe
wor kf orce due to an occupational disability my be entitled to
t ot al disability benefits although the awareness of the
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relationship between disability and employment did not become

manifest until after the involuntary retirement. In such cases,

the average weekly wage is computed under 33 U.S.C. 8§910(C) to
reflect earnings prior to the onset of disability rather than
earnings at the later tinme of awareness. MacDonald v. Bethlehem

Steel Corp., 18 BRBS 181, 183 and 184 (1986). Compare LaFaillev.
General Dynamics Corp. , 18 BRBS 882 (1986), rev'dinrelevant part
sub nom. LaFaille v. Benefits Review Board , 884 F.2d 54, 22 BRBS

108 (CRT) (2d Gir. 1989).

Thus, where disability commences on the date of involuntary
wi thdrawal from the workforce, claimnt's average weekly wage
shoul d reflect wages prior to the date of such w thdrawal under
Section 10(c), rather than the National Average Wekly Wage under
Section 10(d)(2)(B).

However, if the enployee retires due to a non-occupational
disability prior to manifestation, then he is a voluntary retiree
and is subject to the post-retirenment provisions. In Woods v.
Bethlehem Steel Corp. , 17 BRBS 243 (1985), the Benefits Review
Board applied the post-retirement provisions because the enpl oyee
retired due to disabling non-work-related heart disease prior to
the mani festati on of work-rel ated asbestosi s.

Decedent is a so-called voluntary retiree under the Act
because he had to stop working because of his work-rel ated back
injury in 1977 and because his pulnonary problens were not
di agnosed until 1997 during his hospitalization at the Backus
Hospi tal .

Accordingly, Caimant’s Death Benefits shall be based upon the
Nati onal Average Weekly Wage as of the date of death, or $400.57,
commenci ng on Septenber 25, 1997, the day after his death.

Death Benefits and Funeral Expenses Under Section 9

Pursuant to the 1984 Amendnents to the Act, Section 9 provides
Death Benefits to certain survivors and dependents if a work-
related i njury causes an enpl oyee's death. This provision applies
with respect to any death occurring after the enactnent date of the
Amendnent s, Septenber 28, 1984. 98 Stat. 1655. The provision that
Death Benefits are payable only for deaths due to enploynent
injuries is the sane as in effect prior to the 1972 Amendnents.
The carrier at risk at the tine of decedent's injury, not at the
time of death, is responsible for paynent of Death Benefits. Spence
v. Terminal Shipping Co. ,  BRBS 128 (1977), affd sub nom.
Pennsylvania National Mutual Casualty Insurance Co. v. Spence , 591
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F.2d 985, 9 BRBS 714 (4th Cir. 1979), cert. denied , 444 U.S. 963
(1975);  Marshall v. Looney’s Sheet Metal Shop , 10 BRBS 728 (1978),
aff'd sub nom. Travelers Insurance Co. v. Marshall , 634 F.2d 843,
12 BRBS 922 (5th Cir. 1981).

A separate Section 9 claim must be filed in order to receive

benefits under Section 9. Almeida v. General Dynamics Corp., 12
BRBS 901 (1980). This Section 9 claim must comply with Section

13. See Wilson v. Vecco Concrete Construction Co. , 16 BRBS 22
(1983); Starkv.Bethlehem Steel Corp. , 6 BRBS600 (1977). Section

9(a) provides forreasonable funeral expenses notexceeding $3,000.

33 U.S.C.A. 8909(a) (West 1986). Prior to the 1984 Anendnents,
this amount was $1,000. This subsection contenplates that paynent
is to be made to the person or business providing funeral services
or as reinbursenent for paynent for such services, and paynent is
limted to the actual expenses incurred up to $3,000. daimant is
entitled to appropriate i nterest on funeral benefits untinely paid.
Adams v. Newport News Shipbuilding and Dry Dock Company , 22 BRBS
78, 84 (1989).

Section 9(b) which provides the fornula for conputing Death
Benefits for surviving spouses and children of Decedents nust be
read in conjunction with Section 9(e) which provides m ninmm

benefits. Dunn v. Equitable Equipment Co. , 8 BRBS 18 (1978);
Lombardo v. Moore-McCormack Lines, Inc. , 6 BRBS 361 (1977); Grayv.
Ferrary Marine Repairs , 5 BRBS 532 (1977).

Section 9(e), as anended in 1984, provides a nmaxi num and
m ni numdeat h benefit level. Prior to the 1972 Anendnents, Section
9(e) provided that in conputing Death Benefits, the average weekly
wage of Decedent coul d not be greater than $105 nor |ess than $27,
but total weekly conpensation could not exceed Decedent's weekly
wages. Under the 1972 Amendnents, Section 9(e) provided that in
conmputi ng Death Benefits, Decedent's average weekly wage shall not
be | ess than the National Average Wekly Wage under Section 6(b),
but that the weekly death benefits shall not exceed decedent's

actual average weekly wage. See Dennis v. Detroit Harbor
Terminals , 18 BRBS 250 (1986), affd sub nom. Director, OWCP v.
Detroit Harbor Terminals, Inc. , 850 F.2d 283 21 BRBS 85 (CRT) (6th
Cr. 1988); Dunn, supra ; Lombardo,supra ; Gray, supra

I n Director, OWCP v. Rasmussen , 440 U.S. 29, 9 BRBS 954
(1979), affg 567 F.2d 1385, 7 BRBS 403 (9th Cir. 1978), aff'g sub
nom. Rasmussenv. GEO Control, Inc. , 1 BRBS 378 (1975), the Suprene

Court held that the maxi mum benefit |evel of Section 6(b)(1) did
not apply to Death Benefits, as the deletion of a maxi numlevel in
the 1972 Amendnent was not i nadvertent. The Court affirnmed an
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award of $532 per week, two-thirds of the employee’s $798 average
weekly wage.

However, the 1984 amendments have reinstated that maximum
limitation and Section 9(e) currently provides that average weekly
wage shall not be less than the National Average Weekly Wage, but
benefits may not exceed the lesser of the average weekly wage of
Decedent or the benefits under Section 6(b)(1).

In view of these well-settled principles of law, | find and
conclude that Claimant, as the surviving Widow of Decedent, is
entitled to an award of Death Benefits, commencing on September 25,
1997, the day after her husband’s death, based upon the National
Average Weekly Wage $400.57 as of that date, pursuant to Section
9, as | find and conclude that Decedent’s death resulted from a
combination of his work-related pulmonary problems and his cardiac
problems. While the Death Certificate certifies as the immediate
cause of death, cardio-pulmonary arrest (CX 7), Dr. Pembrook has
opined that Decedent’s pulmonary condition was a factor in his
eventual demise. (CX 1) and Dr. Pembrook forthrightly expresses
the opinion that although not the primary cause of his death, the
reduced pulmonary reserve therefrom [ i.e. , silica-related lung
disease with long-standing respiratory impairment] was probably a
significant contributory factor to hastening the death of the
Decedent on September 24, 1997. (CX 1) Thus, | find and
conclude that Decedent’s death resulted from and was related to his
work-related injury.

Medical Expenses

An Employer found liable for the payment of compensation is,
pursuant to Section 7(a) of the Act, responsible for those medical
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc. , 8 BRBS 130
(1978). The testis whether or not the treatment is recognized as
appropriate by the medical profession for the care and treatment of

the injury. Colburn v. General Dynamics Corp. , 21 BRBS 219, 22
(1988);  Barbour v. Woodward & Lothrop, Inc. , 16 BRBS 300 (1984).
Entittement to medical services is never time-barred where a

disability is related to a compensable injury. Addison v. Ryan-
Walsh Stevedoring Company , 22 BRBS 32, 36 (1989); Mayfield v.
Atlantic & Gulf Stevedores , 16 BRBS 228 (1984); Dean v. Marine
Terminals Corp., 7 BRBS 234 (1977). Furthermore, an employee’s

right to select his own physician, pursuant to Section 7(b), is

well settled. Bulone v. Universal Terminal and Stevedore Corp. , 8

BRBS 515 (1978). Claimant is also entitled to reimbursement for
reasonable travel expenses in seeking medical care and treatment
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for his work-related injury. Tough v. General Dynamics

Corporation, 22 BRBS 356 (1989); Gilliam v. The Western Union
Telegraph Co., 8 BRBS 278 (1978).

In  Shahady v. Atlas Tile & Marble , 13 BRBS 1007 (1981), revd
on other grounds , 682F.2d 968 (D.C. Cir. 1982), cert. denied, 459

U.S. 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant’s entittement to an initial free choice of a
physician under Section 7(b) does not negate the requirement under
Section 7(d) that claimant obtain employer’s authorization prior to

obtaining medical services. Banks v. Bath Iron Works Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding

Division, Litton Systems, Inc. , 15 BRBS 299 (1983); Beynum v.
Washington Metropolitan Area Transit Authority , 14BRBS956(1982).

However, where a claimant has been refused treatment by the
employer, he need only establish that the treatment he subsequently

procures on his own initiative was necessary in order to be

entitled to such treatment at the employer’s expense. Atlantic &

Gulf Stevedores, Inc. v. Neuman , 440 F.2d 908 (5th Cir. 1971);
Matthews v. Jeffboat, Inc. , 18 BRBS at 189 (1986).

Anemployer’s physician’s determinationthat Claimantisfully
recovered is tantamount to a refusal to provide treatment.
Slattery Associates, Inc. v. Lloyd , 725 F.2d 780 (D.C.Cir.1984),
Walker v. AAF Exchange Service , 5 BRBS 500 (1977). All necessary
medical expenses subsequent to employer’s refusal to authorize
needed care, including surgical costs and the physician’s fee, are

recoverable. Roger's Terminal and Shipping Corporation V.

Director, OWCP, 784 F.2d 687 (5th Cir. 1986); Anderson v. Todd
Shipyards Corp. , 22 BRBS 20 (1989); Ballesteros v. Willamette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the examination. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover medical
costs incurred. Betz v. Arthur Snowden Company , 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enpl oyer nust
denonstrate actual prejudice by |late delivery of the physician's
report. Roger's Terminal , supra .

It is well-settled that the Act does not require that an
infjury be disabling for a claimant to be entitled to nedical

expenses; it only requires that the injury be work related.
Romeike v. Kaiser Shipyards , 22 BRBS 57 (1989); Winstonv. Ingalls
Shipbuilding, 16 BRBS 168 (1984); Jacksonv.Ingalls Shipbuilding,

15 BRBS 299 (1983).
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On the basis of the totality of the record, | find and

conclude that Claimant has shown good cause, pursuant to Section

7(d). C ai mant advi sed the Enpl oyer of her husband’ s work-rel at ed
injury on or about OCctober 24, 1997 and requested appropriate
nmedi cal care and treatnment. However, the Enployer did not accept
the claimand did not pay for such nedical care. Thus, any failure
by aimant to file tinely the physician's report is excused for
good cause as a futile act and in the interests of justice as the
Enpl oyer refused to accept the claim

Accordingly, in view of the foregoing, the Enployer is
responsi bl e for the reasonabl e, necessary and appropri ate nedi cal
care and treatnent related to the diagnosis, evaluation and
palliative treatnment of Decedent’s pulnonary problens between
August 8, 1997 and his death on Septenber 24, 1997.

Interest

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp. , 10 BRBS 724 (1978). The Benefits Review
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the full
amount of conpensation due. Watkins v. Newport News Shipbuilding
& Dry Dock Co.,, 8 BRBS 556 (1978), affd in pertinent part and

rev’d on other grounds sub nom. Newport News v. Director, OWCP, 594
F.2d 986 (4th Cir. 1979); Santosv.General Dynamics Corp. , 22 BRBS
226 (1989); Adamsv.Newport News Shipbuilding , 22 BRBS 78 (1989);
Smith v. Ingalls Shipbuilding , 22 BRBS 26, 50 (1989); Caudillv.
Sea Tac Alaska Shipbuilding , 22 BRBS 10 (1988); Perry v. Carolina
Shipping , 20 BRBS 90 (1987); Hoey v. General Dynamics Corp., 17

BRBS 229 (1985). The Board concluded that inflationary trends in
our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whol e, and
held that ". . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under 28
U S. C 81961 (1982). This rate is periodically changed to refl ect
the yield on United States Treasury Bills . . . ." Grant v.
Portland Stevedoring Company , 16 BRBS 267, 270 (1984), modifiedon
reconsideration, 17 BRBS 20 (1985). Section 2(n) of Pub. L. 97-258
provi ded t hat the above provi si on woul d becone effective Cctober 1,
1982. This Order incorporates by reference this statute and
provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the D strict
Di rector.
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The Benefits Review Board has held that the employer must pay
appropriate interest on untimely paid funeral benefits as funeral
expenses are "compensation” under the Act. Adams v. Newport News
Shipbuilding, 22 BRBS 78, 84 (1989).

Section 14(e)

Claimant is not entitted to an award of additional
compensation, pursuant to the provisions of Section 14(e), as the
Employer timely controverted the entitlement to benefits by the
Decedent. Ramos v. Universal Dredging Corporation , 15 BRBS 140,
145 (1982); Garner v. Olin Corp. , 11 BRBS 502, 506 (1979).

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elements of
that provision are met, and employer’s liability is limited to one
hundred and four (104) weeks, if the record establishes that (1)
the employee had a pre-existing permanent partial disability, (2)
which was manifest to the employer prior to the subsequent
compensable injury and (3) which combined with the subsequent
injury to produce or increase the employee’s permanent total or
partial disability, a disability greater than that resulting from
the firstinjury alone. Lawson v. Suwanee Fruitand Steamship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OWCP , 886 F.2d
118523 BRBS 1 (CRT) (9th Cir. 1989); Director, OWCP v. Cargill,
Inc., 709 F.2d 616 (9th Cir. 1983); Director, OWCP v. Newport News
& Shipbuilding & Dry Dock Co. , 676 F.2d 110 (4th Cir. 1982);
Director, OWCP v. Sun Shipbuilding & Dry Dock Co. , 600 F.2d 440
(3rd Cir. 1979); C & P Telephone v. Director, OWCP , 564 F.2d 503
(D.C. Cir. 1977); Equitable Equipment Co. v. Hardy , 558 F.2d 1192
(5th Cir. 1977); Shawv. Todd Pacific Shipyards , 23 BRBS 96 (1989);
Dugan v. Todd Shipyards , 22 BRBS 42 (1989); McDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co. , 8 BRBS399(1978); Noblesv. Children’s Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation,
625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
denied an employer simply because the new injury merely aggravates
an existing disability rather than creating a separate disability

unrelated to the existing disability. Director, OWCP v. General
Dynamics Corp. , 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cir. 1983);

Kooley v. Marine Industries Northwest , 22 BRBS 142, 147 (1989);
Benoit v. General Dynamics Corp. , 6 BRBS 762 (1977).
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The employer need not have actual knowledge of the pre-
existing condition. Instead, "the key to the issue is the
availability to the employer of knowledge of the pre-existing
condition, not necessarily the employer’s actual knowledge of it."
Dillingham Corp. v. Massey , 505 F.2d 1126, 1228 (9th Cir. 1974).
Evidence of access to or the existence of medical records suffices
to establish the employer was aware of the pre-existing condition.

Director v. Universal Terminal & Stevedoring Corp. , 575 F.2d 452
(3d Cir. 1978); Berkstresser v. Washington Metropolitan Area

Transit Authority , 22 BRBS 280 (1989), revd and remanded on other
grounds sub nom. Director v. Berstresser, 921 F.2d 306 (D.C. Cir.

1990); Reiche v. Tracor Marine, Inc. , 16 BRBS 272, 276 (1984);
Harris v. Lambert’s Point Docks, Inc. , 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cir. 1983). Delinski v. Brandt Airflex Corp., 9

BRBS 206 (1978). Moreover, there must be information available
which alerts the employer to the existence of a medical condition.

Eymard & Sons Shipyard v. Smith , 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cir. 1989); Armstrong v. General Dynamics Corp. , 22 BRBS 276
(1989); Berkstresser , supra, at 283; Villasenor v. Marine
Maintenance Industries , 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shipbuilding and Dry Dock Co. , 16 BRBS 353(1984); Musgrovev.
William E. Campbell Company , 14BRBS 762 (1982). Adisability will
be found to be manifest if it is "objectively determinable” from
medical records kept by a hospital or treating physician. Falcone
v. General Dynamics Corp. , 16 BRBS 202, 203 (1984). Prior to the
compensable second injury, there must be a medically cognizable
physical ailment. Dugan v. Todd Shipyards , 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Company , 16 BRBS
259 (1984); Falcone , supra .

The pre-existing permanent partial disability need not be
economically disabling. Director, OWCP v. Campbell Industries , 678
F.2d 836, 14 BRBS 974 (9th Cir. 1982), cert. denied , 459 U.S.1104
(1983);  Equitable Equipment Company v. Hardy , 558 F.2d 1192,6 BRBS
666 (5th Cir. 1977); Atlantic & Gulf Stevedores v. Director, OWCP,

542 F.2D 602 (3d Cir. 1976).

An x-ray showing pleural thickening, followed by continued
exposure to the injurious stimuli, establishes a pre-existing
permanent partial disability. Topping Vv. Newport News
Shipbuilding, 16 BRBS 40 (1983); Musgrove v. William E. Campbell
Co., 14 BRBS 762 (1982).

Section 8(f) relief is not applicable where the permanent
total disability is due solely to the second injury. In this
regard, see Director, OWCP (Bergeron) v. General Dynamics Corp. ,
982 F.2d 790, 26 BRBS 139 (CRT)(2d Cir. 1992); Luccitelli v.
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General Dynamics Corp. , 964 F.2d 1303, 26 BRBS 1 (CRT)(2d Cir.

1992); CNA Insurance Company v. Legrow , 935 F.2d 430, 24 BRBS 202
(CRT)(1st Cir. 1991) In addressing the contribution element of

Section 8(f), the United States Court of Appeals for the Second

Circuit, in whose jurisdiction the instant case arises, has

specifically stated thatthe employer’s burden of establishing that

a claimant's subsequent injury alone would not have cause

claimant’s permanent total disability is not satisfied merely by

showing that the pre-existing condition made the disability worse

than it would have been with only the subsequent injury. See
Director, OWCP v. General Dynamics Corp. (Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Employer has satisfied these requirements. The
record reflects (1) that Decedent worked for the Employer from
November 8, 1961 through his August 21, 1977 leave of absence
granted him because of his inability to return to work because of
his July 6, 1977 back injury, a shipyard accident that resulted in
his permanent and total disability (CX 12), (2) that Decedent
experienced rheumatic feverin 1942, (3) that he also suffered from
scarlet fever, hypertension, emphysema, congestive heart failure,
chronic pulmonary silicosis for many years, (4) that he had a
personal history of a very heavy cigarette smoking history of at
least 20 pack years, as well as chronic ethanol abuse, (5) that all
such conditions combined with and coalesced with and contributed to
his severe pulmonary hypertension resulting in pulmonary edema and
triggering his fatal cardioarrythmia and cardiopulmonary arrest,
the immediate cause of death and (6) that Decedent’s permanent
partial impairment is the result of the combination of his pre-
existing permanent partial disability ( i.e. , his above-identified
medical problems) and his August 1, 1997 injury as such pre-
existing disability, in combination with the subsequent work
injury, has contributed to a greater degree of permanent

disability, according to Dr. Pembrook (CX 1, CX 5, CX 16). See
Atlantic & Gulf Stevedores v. Director , OWCP, 542 F.2d 602, 4 BRBS
79 (3d Cir. 1976); Dugan v. Todd Shipyards , 22 BRBS 42 (1989).

Decedent’s condition, prior to his final injury on August 8,
1997, was the classic condition of a high-risk enployee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynment due to the increased |ikelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Telephone Company

v. Director, OWCP , 564 F.2d 503, 6 BRBS 399 (D.C. Cr. 1977), revyg
in part, 4 BRBS 23 (1976); Preziosiv. Controlled Industries, 22
BRBS 468 (1989); Hallford v. Ingalls Shipbuilding , 15 BRBS 112
(1982).
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Even in cases where Section 8(f) is applicable, the Special

Fund is not liable for medical benefits. Barclift v. Newport News
Shipbuilding & Dry Dock Co. , 15 BRBS 418 (1983), rev'd on other
grounds sub nom. Director, OWCP v. Newport News Shipbuilding & Dry

Dock Co. , 737 F.2d 1295 (4th Cir. 1984); Scott v. Rowe Machine
Works, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp. , 7 BRBS
675 (1978).

Section 8(f) relief is not available to the employer simply
because it is the responsible employer or carrier under the last
employer rule promulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d Cir. 1955), cert. denied sub nom. Ira S. Bushey
Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold requirements
of Section 8(f) must still be met. Stokes v. Jacksonville
Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub  nom.
Jacksonville Shipyards, Inc. v. Director , 851 F.2d 1314, 21 BRBS
150 (CRT) (11th Cir. 1988).

In Huneycutt v. Newport News Shipbuilding & Dry Dock Co. , 17
BRBS 142 (1985), the Board held that where permanent partial
disability is followed by permanent total disability and Section
8(f) is applicable to both periods of disability, employer is
liable for only one period of 104 weeks. In Huneycutt, the
claimant was permanently partially disabled due to asbestosis and
thenbecame permanently totally disabled due to the same asbestosis
condition, which had been further aggravated and had worsened.
Thus, in Davenport v. Apex Decorating Co. , 18 BRBS 194 (1986), the
Board applied Huneycutt to a case involving permanent partial
disability for a hip problem arising out of a 1971 injury and a
subsequent permanent total disability for the same 1971 injury.

See also Hickman v. Universal Maritime Service Corp. , 22 BRBS 212
(1989); Adamsv. Newport News Shipbuilding and Dry Dock Company , 22
BRBS 78 (1989); Henry v. George Hyman Construction Company , 21BRBS
329 (1988); Bingham v. General Dynamics Corp. , 20 BRBS 198 (1988);
Sawyer v. Newport News Shipbuilding and Dry Dock Co. , 15 BRBS 270
(1982); Graziano v. General Dynamics Corp. , 14 BRBS 950 (1982)

(where the Board held that where a total permanent disability is

found to be compensable under Section 8(a), with the employer’s

liability limited by Section 8(f) to 104 weeks of compensation, the

employer will not be liable for an additional 104 weeks of death

benefits pursuant to Section 9 where the death is related to the

injury compensated under Section 8 as both claims arose from the

same injury which, in combination with a pre-existing disability

resulted in total disability and death); Cabe v. Newport News
Shipbuilding and Dry Dock Co. , 13 BRBS 1029 (1981); Adams, supra.
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However, the Board did not apply Huneycutt in  Cooper v.
Newport News Shipbuilding & Dry Dock Co. , 18 BRBS 284, 286 (1986),
where claimant’s permanent partial disability award was for
asbestosis and his subsequent permanent total disability award was
precipitated by a totally new injury, a back injury, which was
unrelated to the occupational disease. While itis consistent with
the Act to assess employer for only one 104 week period of
liability for all disabilities arising out of the same injury or
occupational disease, employer’s liability should notbe solimited
when the subsequent total disability is caused by a new distinct
traumatic injury. In such a case, a new claim for a new injury
must be filed and new periods should be assessed under the specific
language of Section 8(f). Cooper , Supra , at286.

However, employer’s liability is not limited pursuant to
Section 8(f) where claimant’s disability did not result from the
combination or coalescence of a prior injury with a subsequent one.

Two "R" Drilling Co. v. Director, OWCP , 894 F.2d 748, 23 BRBS 34
(CRT) (5th Cir. 1990); Duncanson-Harrelson Company v. Director,

OWCP and Hed and Hatchett , 644 F.2d827 (9th Cir. 1981). Moreover,

the employer has the burden of proving that the three requirements

of the Act have been satisfied. Director, OWCP v. Newport News
Shipbuilding and Dry Dock Co. , 676 F.2d 110 (4thCir.1982). Mere
existence of a prior injury does not, ipsofacto , establish a pre-
existing disability for purposes of Section 8(f). American
Shipbuilding v. Director, OWCP , 865 F.2d727,22BRBS 15 (CRT) (6th

Cir. 1989). Furthermore, the phrase "existing permanent partial

disability" of Section 8(f) was not intended to include habits

which have a medical connection, such as a bad diet, lack of

exercise, drinking (but not to the level of alcoholism) or smoking.

Sacchetti v. General Dynamics Corp. , 14 BRBS29, 35 (1981); affd,
681 F.2d 37 (1st Cir. 1982). Thus, there must be some pre-existing

physical or mental impairment, viz , a defect in the human frame,
suchasalcoholism, diabetes mellitus, labile hypertension, cardiac

arrhythmia, anxiety neurosis or bronchial problems. Director, OWCP
v.Pepco , 607F.2d 1378 (D.C. Cir.1979), affg , 6 BRBS527(1977);
Atlantic & Gulf Stevedores, Inc. v. Director, OWCP , 542 F.2d 602
(3d Cir. 1976); Parent v. Duluth Missabe & Iron Range Railway Co.,

7 BRBS 41 (1977). As was succinctly stated by the First Circuit

Court of Appeals, ". . . smoking cannot become a qualifying

disability [for purposes of Section 8(f)] until it results in

medically cognizable symptoms that physically impair the employee.

Sacchetti , supra, at 681 F.2d 37.

As Decedent was a voluntary retiree and as benefits are being

awarded under Section 8(c)(23) for his silica-induced pulmonary
problems (CX 1), only Decedent’s prior pulmonary problems can
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qualify as a pre-existing permanent partial disability, which,

together with subsequent exposure to the injurious stimuli, would

thereby entitle the Employer to Section 8(f) relief. In this

regard, see Adams v. Newport News Shipbuilding and Dry Dock
Company, 22 BRBS 78, 85 (1989).

In Adams , the Benefits Review Board held at page 85:

"Regarding Section 8(f) reliefand the Section 8(c)(23) claim,
we hold, as a matter of law, that Decedent’s pre-existing hearing
loss, lower back difficulties, anemia and arthritis are not pre-
existing permanent partial disabilities which can entitle Employer
to Section 8(f) relief because they cannot contribute to Claimant’s
disability under Section 8(c)(23). A Section 8(c)(23) award
provides compensation for permanent partial disability due to
occupational disease that becomes manifest after voluntary
retirement. See, e.g. , MacLeod v. Bethlehem Steel Corp. , 20 BRBS
234, 237 (1988); see also 33 U.S.C. 88908(c) (23), 910(d)(2).
Conpensation is awarded based solely on the degree of permanent
i mpai rment arising fromthe occupational disease. See 33 U S. C
8908(c) (23). Section 8(f) relief is only available where
claimant's disability is not due to his second injury alone. 1In a
Section 8(c)(23) case, a pre-existing hearing |oss, or back,
arthritic or anem c conditions have no role in the award and cannot
contribute to a greater degree of disability, since only the
i mpai rment due to occupational |ung di sease is conpensated. In the
i nstant case, therefore, only Decedent's pre-existing COPD could
have conbined with Decedent's nesotheliom to cause a materially
and substantially greater degree of occupational disease-related
di sability. Accor di ngly, Decedent ' s ot her pre-existing
disabilities cannot serve as a basis for granting Section 8(f)
relief on the Section 8(c)(23) claim Simlarly, with regard to
Section 8(f) relief and the Section 9 Death Benefits claim only
Decedent's COPD could, as a matter of law, be a pre-existing
disability contributing to Decedent's death in this case. The
evi dence of record establishes a contribution from the COPD to
Decedent's death, in addition to respiratory failure from
mesot hel i oma. See generally Dugas (v. Durwood Dunn,Inc.), supra,
21 BRBS at 279."

In Adams, the Board noted, "there is evidence that prior to

contracting nesothelionsa, Decedent suffered from chronic
obstructive pulnonary disease (COPD), hearing |oss, |ower back
difficulties, anema and arthritis. The Director argues that

Enpl oyer failed to establish any el enments for a Section 8(f) award
based on Caimant's pre-existing chronic obstructive pul nonary
di sease, back condition, arthritis and hearing | oss.”
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Section 8(f) relief is not available to the Employer simply
because it is the responsible employer or carrier under the last
employer rule promulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d Cir. 1955), cert. denied sub nom. , lra S. Bushey
Co. v. Cardillo, 350 U.S. 913 (1955). The three-fold requirements
of Section 8(f) must still be met. Stokes v. Jacksonville
Shipyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub  nom.
Jacksonville Shipyards, Inc. v. Director, OWCP , 851 F.2d 1314,21
BRBS 150 (CRT) (11th Cir. 1988).

Moreover, Employer’s liability is not limited pursuant to
Section 8(f) where Claimant’s disability did not result from the
combination of coalescence of a prior injury with a present one.

Duncanson-Harrelson Company v. Director, OWCP , 644 F.2d 827 (9th
Cir. 1981). Moreover, the Employer has the burden of proving that

three requirements of the Act have been satisfied. Director, OWCP
v. Newport News Shipbuilding and Dry Dock Co. , 676 F.2d 110 (4th
Cir. 1982).

Moreover, the Benefits Review Board has held, as a matter of
law, that a decedent’s pre-existing hearing loss, lower back
difficulties, anemia and arthritis are not pre-existing permanent
partial disabilities which can entitle employer to Section 8(f)

relief because they cannot contribute to decedent’'s disability
under Section 8(c)(23). Adamsv. Newport News Shipbuilding and Dry
Dock Company, 22 BRBS78,85(1989). In Adams, the Board held that

Section 8(c)(23) compensates "only the impairment due to
occupational lung disease" and "only decedent’s pre-existing COPD
(chronic obstructive pulmonary disease) could have combined with
decedent’s mesothelioma to cause a materially and substantially
greater disease of occupational disease-related disability.
Accordingly, decedent’'s other pre-existing disabilities cannot
serve as a basis for granting Section 8(f) relief on the Section
8(c)(23) claim. Similarly, with regard to a Section 9 Death
Benefits claim, only decedent’s COPD could, as a matter of law, be

a pre-existing disability contributing to decedent’s death in this
case." Adams, supra , at 85.

The Benefits Review Board has held thatthe Administrative Law
Judge erred in setting a 1979 commencement date for the permanent
partial disability award under Section 8(c)(23) since x-ray
evidence of pleural thickening alone is not a basis for a permanent

impairmentrating under the AMA Guides . Therefore, where the first
medical evidence of record sufficient to establish a permanent
impairment of decedent’s lungs under the AMA Guides was an April

1985 medical report which stated that decedent had disability of
his lungs, the Board held that the permanent partial disability
award forasbestos-related lungimpairment should commence on March
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5, 1985 as a matter of law. Ponder v. Peter Kiewit Sons’ Company,
24 BRBS 46, 51 (1990).

As noted above, the Employer has satisfied the tri-partite
requirements for Section 8(f) relief and is entitled to the
limiting provisions thereof.

Attorney’s Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Employer as a
self-insurer. Claimant’s attorney shall file a fee application
concerning services rendered and costs incurred in representing
Claimant after October 20, 1999, the date of the informal
conference. Services rendered prior to this date should be
submitted to the District Director for her consideration. The fee
petition has just been filed by Caimnt’s counsel and Enpl oyer’s
counsel shall have ten (10) days to comment thereon. | shall award
the fee in a supplenental decision.

ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be adm nistratively perforned by the District Director.

It is therefore ORDERED that:

1. The Enployer as a self-insurer shall pay Decedent’s
wi dow, Barbara L. Casey, (“Caimnt”), Death Benefits from
Sept enber 25, 1997, based upon the National Average Wekly Wage of
$400. 57, in accordance with Section 9 of the Act, and such benefits
shall continue for as long as she is eligible therefor.

2. The Enpl oyer shall reinburse or pay O ai mant reasonabl e
funeral expenses of $3,000.00 pursuant to Section 9(a) of the Act.

3. The Enployer shall pay for or reinburse the nedical
provider wth reference to the reasonable, necessary and
appropri ate nedi cal expenses relating to the di agnosis, eval uation
and palliative treatnment of Decedent’s work-related injury
referenced herein, between August 8, 1997 and Septenber 24, 1997,
subject to the provisions of Section 7 of the Act.
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4. Interest shall be paid by the Employer and Special Fund
on all accrued benefits at the T-bill rate applicable under 28
U.S.C. 81961 (1982), conputed from the date each paynent was

originally due wuntil paid. The appropriate rate shall be
determined as of the filing date of this Decision and Order with
the District Director. Interest shall also be paid on the funeral

benefits untinely paid by the Enpl oyer.

5. As Claimant’s counsel has filed his fee petition,
Enpl oyer’ s counsel shall have ten (10) days to comrent thereon.

DAVID W. DI NARDI
Adm ni strative Law Judge

Dat ed:

Bost on, Massachusetts
DWD: | |
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